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SUMMARY

Part 1 of this enactment recognizes Canada’s jurisdiction over its
ocean areas through the declaration of an exclusive economic zone and
a contiguous zone in accordance with the United Nations Convention
on the Law of the Sea. It also incorporates provisions of the Canadian
Laws Offshore Application Act and of the Territorial Sea and Fishing
Zones Act.

Part II provides for the development and implementation of a
national Oceans Management Strategy based on the sustainable
development and integratcd management of oceans and coastal
activities and resources.

Part Ill provides for consolidation and clarification of federal
responsibilities for managing Canada’s oceans.

SOMMAIRE

La partic 1 du texte vise & affirmer dans le droit interne du Canada les
droits souverains que reconnait d celui-ci, sur ses zones maritimes, la
Comvention des Nuations Unies sur le droit de la mer. Ainsi, sont
constituées la zone contigué ct la zone €conomique exclusive du
Canada. La partie [ du texte reprend {'ensemble des dispositions de la
Lot sur U'application extracdtiére des lois canadiennes et de la Loi sur
lu mer territoriale et la zone de péche.

La partie 11 du texte prévoit ['élaboration et la mise en oeuvre d'une
siratégie nationale de gestion des océans et des ressources marines
fondée sur les principes de développement durable et de gestion
intégrée des activités qui s exercent dans les eaux cotieres et marines.

La partic I du texte regroupe certaines attributions fédérales
relatives aux océans bordant le Canada.
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CHAPTER 31

An Act respecting the oceans of Canada
[Assented to 18th December, 1996]

WHEREAS Canada recognizes that the three
oceans, the Arctic, the Pacific and the Atlan-
tic, are the common heritage of all Canadians;

WHEREAS Parliament wishes to reaffirm
Canada’s role as a world leader in oceans and
marine resource management;

WHEREAS Parliament wishes to affirm in
Canadian domestic law Canada’s sovereign
rights, jurisdiction and responsibilities in the
exclusive economic zone of Canada;

WHEREAS Canada promotes the under-
standing of oceans, ocean processes, marine
resources and marine ecosystems to foster the
sustainable development of the oceans and
their resources;

WHEREAS Canada holds that conserva-
tion, based on an ecosystem approach, is of
fundamental importance to maintaining bio-
logical diversity and productivity in the ma-
rine environment;

WHEREAS Canada promotes the wide ap-
plication of the precautionary approach to the
conservation, management and exploitation
of marine resources in order to protect these
resources and preserve the marine environ-
ment;

WHEREAS Canada recognizes that the
oceans and their resources offer significant
opportunities for economic diversification
and the generation of wealth for the benefit of
all Canadians, and in particular for coastal
communities;

WHEREAS Canada promotes the inte-
grated management of oceans and marine re-
sources;

AND WHEREAS the Minister of Fisheries
and Oceans, in collaboration with other minis-
ters, boards and agencies of the Government
of Canada, with provincial and territorial gov-
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CHAPITRE 31

Loi concernant les océans du Canada
[Sanctionnée le 18 décembre 1996)

Attendu :

que le Canada reconnait que les trois océans
qui le bordent, 1I’Arctique, le Pacifique et
I’Atlantique, font partic du patrimoine de
tous les Canadiens;

que le Parlement désire réaffirmer le role du
Canada en tant que chef de file mondial en
matiére de gestion des océans et des
ressources marines;

que le Parlement désire affirmer, dans les
lois internes, les droits souverains du Cana-
da sur sa zone économique exclusive et les
responsabilités qu’il compte assumer 2 cet
égard,

que le Canada est déterminé a promouvoir
la connaissance des océans, des phénomeé-
nes océaniques ainsi que des ressources et
des écosystémes marins, en vue d’assurer la
préservation des océans et la durabilité de
leurs ressources;

que le Canada estime que la conservation,
selon la méthode des écosystémes, présente
une importance fondamentale pour la sau-
vegarde de la diversité biologique et de la
productivité du milieu marin;

que le Canada encourage !’application du
principe de la prévention relativement a la
conservation, a la gestion et a I’exploitation
des ressources marines afin de protéger ces
ressources et de préserver I’environnement
marin;

que le Canada reconnait que les océans et
les ressources marines offrent des possibili-
tés importantes de diversification et de
croissance économiques au profit de tous
les Canadiens et, en particulier, des collecti-
vités cotieres;

que le Canada est déterminé a promouvoir
la gestion intégrée des océans et des
ressources marines;

Préambule
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ernments and with affected aboriginal orga-
nizations, coastal communities and other per-
sons and bodies, including those bodies estab-
lished under land claims agreements, is en-
couraging the development and implementa-
tion of a national strategy for the management
of estuarine, coastal and marine ecosystems;

NOW, THEREFORE, Her Majesty, by and
with the advice and consent of the Senate ‘and
House of Commons of Canada, enacts as fol-
lows:

que le ministre des Péches et des Océans, en
collaboration avec d’autres ministres et
organismes fédéraux, les gouvernements
provinciaux et territoriaux et les organisa-
tions autochtones, les collectivités cotiéres
et les autres personnes de droit public et de
droit privé intéressées, y compris celles
constituées dans le cadre d’accords sur des
revendications  territoriales,  encourage
I’élaboration et la mise en oeuvre d’une
stratégie nationale de gestion des écosyste-
mes estuariens, cOtiers et marins,

Sa Majesté, sur 'avis et avec le consentement
du Sénat et de la Chambre des communes du
Canada, édicte :

SHORT TITLE

1. This Act may be cited as the Oceans Act.

INTERPRETATION
2. In this Act,

“artificial island” means any man-made ex-

TITRE ABREGE

1. Loi sur les océans.

DEFINITIONS ET INTERPRETATION

2. Les définitions qui suivent s’appliquent

a la présente loi.

tension of the seabed or a seabed feature, <« droit » Au sens objectif :

whether or not the extension breaks the sur-
face of the superjacent waters;

“Department” means the Department of Fish-
eries and Oceans;

“federal laws™ includes Acts of Parliament,
regulations as defined in section 2 of the /n-
terpretation Act and any other rules of law
within the jurisdiction of Parliament, but
does not include ordinances within the
meaning of the Northwest Territories Act or
the Yukon Act or, after section 3 of the Nuna-
vt Act comes into force, laws made by the
Legislature for Nunavut or continued by
section 29 of that Act;

“law”, in respect of a province, includes a law
or rule of law from time to time in force in
the province, other than federal laws, and
the provisions of any instrument having ef-
fect under any such law;

a) stagissant du droit fédéral, les lois
fédérales ¢t les reglements au sens du
paragraphe 2(1) de la Loi d'interpréta-
tion, ainsi que les autres reégles de droit
qui relévent de la compéience du Parle-
ment. Sont toutefois exclues de la présen-
te définition les ordonnances au sens de
la Loi sur les Territoires du Nord-Ouest
ou de la Loi sur le Yukon, ainsi que, &
compter de 'entrée en vigueur de arti-
cle 3 de la Loi sur le Nunavie., les lois de
la législature du Nunavut et les régles de
droit en vigueur dans ce territoire par
application de I"article 29 de cette lot;

b) s’agissant du droit d’une province, les
lois de celle-ci et les textes d’application
en vigueur sous le régime de ces lois,
ainsi que les autres régles de  droit
relevant de la compétence de la province
et en vigueur dans celle-ci.

“marine installation or structure™ includes «ile anificielle » Toute adjonction d’origine

humaine aux fonds marins ou a un élément
de ces fonds, émergée ou immergée.
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(a) any ship and any anchor, anchor cable
or rig pad used in connection therewith,

(b) any offshore drilling unit, production
platform, subsea installation, pumping
station, living accommodation, storage
structure, loading or landing platform,
dredge, floating crane, pipelaying or
other barge or pipeline and any anchor,
anchor cable or rig pad used in connec-
tion therewith, and

(¢) any other work or work within a class
of works prescribed pursuant to para-
graph 26(1)(a);

“Minister” means the Minister of Fisheries
and Oceans;

“ship” includes any description .of vessel,
boat or craft designed, used or capable of
being used solely or partly for marine navi-
gation without regard to method or lack of
propulsion.

2.1 For greater certainty, nothing in this Act
shall be construed so as to abrogate or
derogate from any existing aboriginal or
treaty rights of the aboriginal peoples of
Canada under section 35 of the Constitution
Act, 1982.

HER MAJESTY

3. This Act is binding on Her Majesty in
right of Canada or a province.

« ministére » Le ministére des Péches et des
Océans.

« ministre » Le ministre des Péches et des
Océans.

«navire » Tout genre de navire, bateau, em-
barcation ou bitiment congu, utilisé ou uti-
lisable, exclusivement ou non, pour la navi-
gation maritime, autopropulsé ou non et in-
dépendamment de son mode de propulsion.

«ouvrages en mer » Sont compris parmi les
ouvrages en mer :

a) les navires; ainsi que les ancres, cibles
d’ancrage et assises de sonde utilisés a
leur égard;

b) les unités de forage en mer, les stations
de pompage, les plates-formes de charge-
ment, de production ou d’atterrissage, les
installations sous-marines, les unités de
logement ou d’entreposage, les dragues,
les grues flottantes, les barges, les unités
d’installation de canalisations et les ca-
nalisations, ainsi que les ancres, cibles
d’ancrage et assises de sonde utilisés a
leur égard;

¢) les autres ouvrages désignés — ou qui
font partie d’une catégorie dési-
gnée —sous le - régime de 1’alinéa
26(1)a).

2.1 Il demeure entendu que la présente loi
ne porte pas atteinte aux droits exis-
tants — ancestraux ou issus de traités — des
peuples autochtones du Canada visés a [’arti-
cle 35 de la Loi constitutionnelle de 1982,

SA MAJESTE

3. La présente loi lie Sa Majesté du chef du
Canada ou d’une province.

ch.31
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PART ]
CANADA’S MARITIME ZONES

Territorial Sea and Contiguous Zone

4. The territorial sea of Canada consists of
a belt of sea that has as its inner limit the
baselines described in section 5 and as its outer
limit

(a) subject to paragraph (b), the line every

point of which.is at a distance of 12 nautical

miles from the nearest point of the base-

lines; or

(h) in respect of the portions of the territo-
rial sea of Canada for which geographical
coordinates of points have been prescribed
pursuant to subparagraph 25(a)(ii), lines
determined from the geographical coordi-
nates of points so prescribed.

5. (1) Subject to subsections (2) and (3), the
baseline is the low-water line along the coast
or on a low-tide elevation that is situated
wholly or partly at a distance not exceeding
the breadth of the territorial sea of Canada
from the mainland or an island.

(2) In respect of any area for which
geographical coordinates of points have been
prescribed pursuant to subparagraph 25(a)(i)
and subject to any exceptions in the regula-
tions for

(a) the use of the low-water line along the
coast between given points, and

(h) the use of the low-water lines of low-tide
elevations that are situated wholly or partly
at a distance not exceeding the breadth of
the territorial sea of Canada from the
mainland or an island,

the baselines are straight lines interpreted as
geodesics joining the consecutive geographi-
cal coordinates of points so prescribed.

(3) In respect of any arca not referred to in
subsection (2), the baselines are the outer
limits of any area, other than the territorial sea
of Canada, over which Canada has a historic
or other title of sovereignty.

(4) For the purposes of this section, a
low-tide elevation is a naturally formed area
of land that is surrounded by and above water
at low tide but submerged at high tide.

Oceans

PARTIE |
ZONES MARITIMES DU CANADA

Mer territoriale et zone contigné

4. La mer territoriale du Canada est la zone
maritime comprise entre la ligne de base
déterminée selon I'article S et :

a) soit Ia ligne dont chaque point est & une
distance de 12 milles marins du point le plus
proche de la ligne de base;

b) soit, pour toute partie de la mer territoria-
le ayant fait I’objet d’une liste de coordon-
nées géographiques de points établie sous le
régime du sous-alinéa 254)(ii), les géodési-
ques reliant ces points.

5. (1) Sous réserve des paragraphes (2) et
(3), la ligne de base est la laisse de basse mer
soit du littoral, soit des hauts-fonds décou-
vrants situés, en tout ou en partie, i une
distance de [a cbte ou d’une fle qui ne dépasse
pas la largeur de la mer territoriale.

(2) Dans les secteurs ayant fait objet d’une
liste de coordonnées géographiques de points
établie sous le régime du sous-alinéa 25a)(i),
la ligne de base est constituée des géodésiques
joignant les différents points énumérés sur la
liste, sous réserve des exceptions de celle-ci
quant & la prise en compte de la laisse de basse
mer soit du littoral, soit des hauts-fonds
découvrants situés, en tout ou en partie, & une
distance de fa cOte qui ne dépasse pas la
largeur de [a mer territoriale.

(3) Dans le cas d’un espace maritime non
compris dans la mer territoriale et non visé au
paragraphe (2) sur lequel le Canada a un titre
de souveraineté historique ou autre, la ligne de
base est la limite extérieure de cet espace.

(4) Pour I'application du présent article, les
hauts-fonds  découvrants sont des élévations
naturciles submergées & marce haute et décou-
vertes a marde basse.
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6. The internal waters of Canada consist of
the waters on the landward side of the
baselines of the territorial sea of Canada.

7. For greater certainty, the internal waters
of Canada and the territorial sea of Canada
form part of Canada.

8. (1) For greater certainty, in any area of the
sea not within a province, the seabed and
subsoil below the internal waters of Canada
and the territorial sea of Canada are vested in
Her Majesty in right of Canada.

(2) Nothing in this section abrogates or
derogates from any legal right or interest held
before February 4, 1991.

9. (1) Subject to this section and to any other
Act of Parliament, the laws of a province
apply in any area of the sea

(a) that forms part of the internal waters of
Canada or the territorial sea of Canada;

(h) that is not within any province; and
(c) that is prescribed by the regulations.

(2) Subject to any regulations made pur-
suant to paragraph 26(1){d), subsection (1)
does not apply in respect of any provision of
a law of a province that

(a) imposes a tax or royalty; or

(h) relates to mineral or other non-living
natural resources.

(3) For the purposes of this section, the laws
of a province shall be applied as if the area of
the sea in which those laws apply under this
section were within the territory of that
province.

(4) Any sum due under a law of a province
that applies in an area of the sea under this
section belongs to Her Majesty in right of the
province.

(5) For greater certainty, this section shall
not be interpreted as providing a basis for any;
claim, by or on behalf of a province, in respect’
of any interest in or legislative jurisdiction
over any area of the sea in which a law of a
province applies under this section or the
living or non-living resources of that area, or
as limiting the application of any federal laws.

6. Les eaux intérieures du Canada sont les
eaux situées en deca de la ligne de base de la
mer territoriale.

7. 11 est entendu que les eaux intérieures et
la mer territoriale du Canada font partie du
territoire de celui-ci.

8. (1) Il est entendu que, dans le cas des
espaces maritimes non compris dans le terri-
toire d’une province, le fond et le sous-sol des
eaux intérieures et de la mer territoriale
appartiennent 2 Sa Majesté du chef du Cana-
da.

(2) Le présent article n’a pas pour effet de
porter atteinte aux droits acquis avant 1€ 4
février 1991.

9. (1) Sous réserve des autres dispositions
du présent article et de toute autre loi fédérale,
le droit d’une province cétiére s’applique aux
espaces maritimes extracotiers faisant partie
des eaux intérieures ou de la mer territoriale
qui ne sont compris dans le territoire d’aucune
province et qui sont désignés par réglement.

(2) Sous réserve des réglements pris en
vertu de P’alinéa 26(1)d), le paragraphe (1) ne
s’applique pas aux régles du droit provincial
qui, selon le cas :

a) imposent une taxe ou des redevances;

b) traitent des ressources minérales ou
autres ressources naturelles non biologi-
ques.

(3) Dans les cas visés par le présent article,
le droit provincial s’applique comme si ’es-
pace visé était situé i ’intérieur de la provin-
ce.

(4) Les sommes payables au titre d’une
regle du droit provincial qui s’applique &
I’espace visé au présent article appartiennent
a Sa Majesté du chef de la province.

(5) It demeure entendu que ni les provinces,
ni quiconque en leur nom, ne peuvent se
fonder sur le présent article pour prétendre a
des droits ou a une compétence législative sur
les espaces extracOtiers visés ou sur leurs
ressources biologiques ou non biologiques; en
outre, le présent article n’a pas pour effet de
limiter I"application du droit fédéral.
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10. The contiguous zone of Canada consists
of an area of the sea that has as its inner limit
the outer limit of the territorial sea of Canada

and as its outer limit the line every point of

which is at a distance of 24 nautical miles from
the nearest point of the baselines of the
territorial sea of Canada, but does not include
an area of the sea that forms part of the
territorial sea of another state or in which
another state has sovereign rights.

1. A person who is responsible for the
enforcement of a federal law that is a customs,
fiscal, immigration or sanitary law and who
has reasonable grounds to believe that a
person in the contiguous zone of Canada
would, if that person were to enter Canada,
commit an offence under that law may, subject
to Canada’s international obligations, prevent
the entry of that person into Canada or the
commission of the offence and, for greater
certainty, -section 25 of the Criminal Code
applies in respect of the exercise by a pcm)n
of any powers under this section.

12. (1) Where there are reasonable grounds
to believe that a person has committed an
offence in Canada in respect of a federal law
that is a customs, fiscal, immigration or
sanitary law, every power of arrest, cntry,
search or seizure or other power that could be
exercised in Canada in respect of that offence
may also be exercised in the contiguous zone
of Canada.

(2) A power of arrest referred to in subsec-
tion (1) shall not be exercised in the contigu-
ous zone of Canada on board any ship
registered outside Canada without the consent
of the Attorney General of Canada.

Exclusive Economic Zone

13. (1) The exclusive economic zone of

Canada consists of an area of the sea beyond
and adjacent to the territorial sca of Canada
that has as its inner Limit the outer limit of the
territorial sea of Canada and as its outer limit

(a) subject to paragraph (5), the line every
point of which is at a distance of 200
nautical miles from the nearest point of the
baselines of the territorial sea of Canada; or

Oceans

10. La zone contigué du Canada est T zone
maritime comprise entre fa limite extéricure
de la mer territoriale et la ligne dont chaque
point est & une distance de 24 milles marins du
point le plus proche de la ligne de base de fa
mer territoriale, & Pexclusion de tout espace
maritime {aisant partic de la mer territoriale
d’un autre Etat, ou assujetti aux droits souve-
rains d’un autre Etat.

1. Sous réserve des obligations internatio-
nales du Canada, tout agent chargé de "appli-
cation d’une régle du droit fédéral touchant les
douanes, la fiscalité, 'immigration ou ['hy-
giéne publique peut, s'il a des motifs raisonna-
bles de croire qu’une personne se trouvant
dans la zone contigué du Canada serait, si elle
entrait au Canada, en situation d’infraction
unc telle regle de  droit, empécher cette
personne d'entrer au Canada ou prévenir la
perpétration de Uinfraction. Il est entendu que
Particle 25 du Code criminel s’ applique
toute intervention  pratiquée en vertu du
présent article.

2. (1) Lorsqu'il existe des motils raisonna-
bles de croire qu'une infraction & une regle du
droit fédéral touchant les douanes, la fiscalité,
I'immigration ou ['hygitne publique o é1é
commise au Canada, tous les pouvoirs — no-
tamment ceux  d'arrestation, d’accés a des
licux, de perquisition, de fouille ct de sai-
sic—qui peuvent é&tre exercés au Canada
relativement a4 une telle infraction peuvent
I'étre également dans la zone contigué.

(2) L’exercice du pouvoir d arrestation dans
la zone contigué, a bord d’un navire immatri-
culé a I'étranger, est subordonné au consente-
meent du procureur général du Canada.

Zone économique exclusive

13. (1) La zone économique exclusive est la
zone maritime adjacente a la mer territoriale
qui est comprise entre la limite extérieure de
celle-ciet :

a) soit la ligne dont chaque point est a 200

milles marins du point le plus proche de la

ligne de base de la mer territoriale;
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(hy in respect of a portion of the exclusive
economic zone of Canada for which geo-
graphical coordinates of points have been
prescribed  pursuant  to  subparagraph
25(a)(iii), lines determined from the geo-
graphical coordinates of points so pre-
scribed.

(2) For greater certainty, paragraph (1)(«)
applies regardless of whether regulations are
made  pursuant  to  subparagraph  25(a)(iv)
prescribing  geographical  coordinates  of
points from ‘which the outer limit of the
exclusive economic zone of Canada may be
determined.

14, Canada has

(a) sovereign rights in the exclusive eco-
nomic zone of Canada for the purpose of
exploring and exploiting, conserving and
managing the natural resources, whether
living or non-living, of the waters superjac-
ent to the seabed and of the seabed and its
subsoil, and with regard to other activities
for the cconomic exploitation and explora-
tion of the exclusive economic zone of
Canada, such as the production of energy
from the water, currents and winds;

(b) jurisdiction in the exclusive economic
zone of Canada with regard to

(i) the establishment and use of artificial
islands, installations and structures,

(i) marine scientific research, and

(iii) the protection and preservation of
the marine environment; and

(¢) other rights and duties in the exclusive
economic zone of Canada provided for
under international law.

15. (1) For greater certainty, any rights of
Canada in the seabed and subsoil of the
exclusive economic zone of Canada and their
resources are vested in Her Majesty in right of
Canada.

(2) Nothing in this section abrogates or
derogates from any legal right or interest held
before February 4, 1991.

b) soit. pour toute partie de la zone écono-
mique exclusive ayant fait 1’objet d’une
liste de coordonnées géographiques de
points établie sous le régime du sous-alinéa
25a)(iii), les géodésiques reliant ces points.

(2) 1l est entendu que !’absence de régle-
ment d’application du sous-alinéa 25a)(iv) n’a
pas pour effet de restreindre la portée des
droits que peut exercer le Canada au titre de
IPalinéa (Da).

14. Le Canada a, sur sa zone économique
exclusive :

a) des droits souverains quant & I’explora-
tion et a I'exploitation, la conservation et la
gestion des ressources naturelles — biolo-
giques et non biologiques —de celle-ci,
des fonds marins, de leur sous-sol et des
eaux surjacentes, y compris toute activité
liée a I'exploration et a ’exploitation de {a
zone a des fins économiques, telle la
production d’énergie a partir de 'eau, des
courants et des vents;

b) compétence pour la mise en place et
I'utilisation d’iles artificielles et d’ouvra-
ges en mer, a la recherche scientifique
marine, ainsi qu'd la protection et la
préservation du milieu marin;

¢) les autres droits et obligations prévus par
le droit international.

15. (1) Il est entendu que les droits du
Canada sur le fond et le sous-sol de sa zone
économique exclusive, ainsi que sur les
ressources qui s’y trouvent, appartiennent i Sa
Majesté du chef du Canada.

(2) Le présent article n’a pas pour effet de
porter atteinte aux droits acquis avant le 4
février 1991,
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16. The fishing zones of Canada consist of
areas of the sea adjacent to the coast of Canada
that are prescribed in the regulations.

Continental Shelf

17. (1) The continental shelf of Canada is
the seabed and subsoil of the submarine areas,
including those of the exclusive economic
zone of Canada, that extend beyond the
territorial sea of Canada throughout the natu-
ral prolongation of the land territory of
Canada

(a) subject to paragraphs (h) and (c), to the

outer edge of the continental margin, deter-

mined in the manner under international
law that results in the maximum extent of
the continental shelf of Canada, the outer
edge of the continental margin being the
submerged prolongation of the land mass of

Canada consisting of the seabed and subsoil

of the shelf, the slope and the rise, but not

including the deep ocean floor with its
oceanic ridges or its subsoil;

(h) to a distance of 200 nautical miles from
the baselines of the territorial sea of Canada
where the outer edge of the continental
margin does not extend up to that distance;
or

(¢) in respect of a portion of the continental
shelf of Canada for which geographical
coordinates of points have been prescribed
pursuant to subparagraph 25a)(iii), to lines
determined from the geographical coordi-
nates of points so prescribe®>

(2) For greater certainty, paragraphs (1)(«)
and (b) apply regardless of whether regula-
tions are made pursuant to subparagraph
25(a)(iv) prescribing  geographical  coordi-
nates of points from which the outer edge of
the continental margin or other outer limil of
the continental shelf of Canada may be
determined.

18. Canada has sovereign rights over the
continental shelf of Canada for the purpose of
exploring it and exploiting the mineral and
other non-living natural resources of the
seabed and subsoil of the continental shelf of

Oceans

16. Les zones de péche du Canada sont les
zones maritimes adjacentes a la cote cana-
dienne qui sont désignées comme telles par
réglement.

Plateau continental

17. (1) Le plateau continental du Canada est
constitué des fonds marins et de leur sous-
sol — y compris ceux de la zone économique
exclusive — qui s’étendent, au-deld de la mer
territoriale, sur tout le prolongement naturel
du territoire terrestre du Canada :

@) soit jusqu’au rebord externe de la marge
continentale — ta limite la plus éloignée
que permet le droit international éiant Q
retenir —,  ¢’est-d-dire les  fonds marins
correspondant au plateau, au talus et au
glacis, ainsi que leur sous-sol, qui consti-
twent le prolongement immergé de la masse
terrestre du Canada, & I'exclusion, toute-
fois, des grands fonds des océans, de leurs
dorsales océaniques et de leur sous-sol;

bH) soit jusqu'd 200 milles marins de la ligne
de base de la mer territoriale, 12 ot ce rebord
se trouve i une distance inféricure:

¢) soit, pour toute partie du plateau conti-
nental ayant fait {"objet d’une liste de
coordonnées géographiques de points éta-
blic sous le régime du sous-alinéa 25a)(iii),
Jusqul la hligne constituée des géodésiques
reliant ces points.

(2) 11 est entendu que 'absence de regle-
ment d"application du sous-alinéa 25¢)(iv) n'a
pas pour effet de restreindre la portée des
droits que peut exercer le Canada au titre des
alinéas (Da) et h).

18. Les droits souverains du Canada sur son
plateau continental s’étendent & exploration
de celui-ci et & 'exploitation de ses ressources
minérales et autres ressources naturclles non
biologiques, ainsi que des organismes vivants
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Canada, together with living organisms be-
longing to sedentary species, that is to say,
organisms that, at the harvestable stage, either
are immobile on or under the seabed of the
continental shelf of Canada or are unable to
move except in constant physical contact with
the seabed or the subsoil of the continental
shelf of Canada.

19. (1) For greater certainty, any rights of
Canada in the continental shelf of Canada are
vested in Her Majesty in right of Canada.

(2) Nothing in this section abrogates or
derogates from any legal right or interest held
before February 4, 1991.

20. (1) Subject to any regulations made
pursuant to paragraph 26(1)(j) or (k), federal
laws apply

(a) on or under any marine installation or
structure from the time it is attached or
anchored to the continental shelf of Canada
in connection with the exploration of that
shelf or the exploitation of its mineral or
other non-living resources until the marine
installation or structure is removed from the
waters above the continental shelf of Cana-
da;

(hy on or under any artificial island
constructed, erected or placed on the conti-
nental shelf of Canada; and

(¢) within such safety zone surrounding any
marine installation or structure or artificial
island referred to in paragraph («) or (b) as
is determined by or pursuant to the regula-
tions.

(2) For the purposes of subsection (1),
federal laws shall be applied

(¢) as if the places referred to in that
subsection formed part of the territory of
Canada;

(h) notwithstanding that by their terms their
application is limited to Canada; and

(¢) in & manner that is consistent with the
rights und freedoms of other states under
international law and, in particular, with the
rights and freedoms of other states in
refation to navigation and overflight.

qui appartiennent aux especes sédentaires,
c’est-a-dire les organismes qui, au stade ou ils
peuvent étre péchés, sont soit immobiles sur le
fond ou au-dessous du fond, soit incapables de
se déplacer autrement qu’en restant constam-
ment en contact avec le fond ou le sous-sol.

19. (1) 1l est entendu que les droits du
Canada sur son plateau continental appartien-
nent a Sa Majesté du chef du Canada.

(2) Le présent article n’a pas pour effet de
porter atteinte aux droits acquis avant le 4
février 1991.

20. (1) Sous réserve des réglements d’appli-
cation des alinéas 26(1)j) ou k), le droit fédéral
s’applique :

@) aux ouvrages en mer et sous ceux-ci,

depuis le moment de leur fixation au

plateau continental ou a son sous-sol, a

I’occasion de I’exploration de celui-ci ou de

I’exploitation de ses ressources minérales

ou autres ressources naturelles non biologi-

ques, jusqu’a ce qu’ils quittent les eaux
surjacentes;

b) aux iles artificielles construites ou mises
en place sur le plateau continental, ou sous
celles-ci;

¢) A Pintérieur de la zone de sécurité située
autour des ouvrages et des iles mentionnés
aux alinéas a) et b), et délimitée conformé-
ment aux reglements.

(2) Pour I’application du paragraphe (1), les
régles du droit fédéral s’appliquent :

a) comme si les lieux visés faisaient partie
du territoire du Canada;

b) méme si, selon leurs propres termes, elles
ne s’appliquent qu’au Canada;

¢) d’une fagon compatible avec les droits et
libertés que le droit international reconnait
aux autres Etats, notamment en matiére de
navigation et de survol.
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21. (1) Subject to this section and to any
other Act of Parliament, the laws of a province
apply to the same extent as federal laws apply
pursuant to section 20 in any area of the sea

(a) that forms part of the exclusive econom-
ic zone of Canada or is above the continen-
tal shelf of Canada;

(b) that is not within any province; and
(c) that is prescribed by the regulations.

(2) Subject to any regulations made pur-
suant to paragraph 26(1)(d), subsection (1)
does not apply in respect of any provision of
a law of a province that

(¢) imposes a tax or royalty; or

{(h) relates to mineral or other non-living
natural resources. ’

(3) For the purposes of this section, the laws
of a province shall be applied as if the area of
the sea in which those laws apply under this
section were within the territory of that
province.

(4) Any sum due under a law of a province
that applies in an area of the sea under this
section belongs to Her Majesty in right of the
province.

(5) For greater certainty, this section shall
not be interpreted as providing a basis for any
claim, by or on behalf of a province, in respect
of any interest in or legislative jurisdiction
over any area of the sea in which a law of a
province applies under this section or the
living or non-living resources of that area, or
as limiting the application of any federal laws.

Court Jurisdiction

22. (1) Subject to subsection (4) and to any
regulations made pursuant 1o paragraph
26(1)(h), a court,that would have jurisdiction
in respect of zuf§/ matter had the matter arisen
ina provinc7i1us jurisdiction in respect of any
such mattef involving a federal law that
applies pursuant to this Act to the extent that
the matter arises in whole or in part in any area
of the sea that is not within any province and

(«) that area of the sea 1s nearer to the coast

of that province than to the coast of any

other province; or

Oceans

21. (1) Sous réserve des autres dispositions
du présent article et de toute autre loi fédérale,
et dans la méme mesure que le droit {édéral
s’applique en vertu de ['article 20, le droit
d’une province coétiére s’applique a I'espace
maritime extracOtier faisant partic de la zone
économique exclusive ou situé au-dessus du
plateau continental qui n’est compris dans le
territoire d’aucune province et qui est désigné
par réglement.

(2) Sous réserve des réglements pris en
vertu de Palinéa 26(1)d), le paragraphe (1) ne
s’applique pas aux regles du droit provincial
qui, selon le cas :

«) imposent une taxe ou des redevances;

b) traitent des ressources minérales ou
autres ressources naturelles non biologi-
ques.

(3) Dans les cas visés par le présent article.
le droit provincial s’applique comme si ['es-
pace visé était situé a 'intéricur de la provin-
ce.

(4) Les sommes payables au titre d’une
regle du droit provincial qui s applique 2
IPespace visé au présent article appartiennent
a Sa Majesté du chef de la province.

(5) I demeure entendu que ni les provinces,
ni quiconque en leur nom, ne peuvent se
fonder sur le présent article pour prétendre a
des droits ou & une compétence Iégislative sur
les espuces extracOtiers visés ou sur leurs
ressources biologiques ou non biologiques; en
outre, le présent article n’a pas pour effet de
limiter P'application du droit {édéral.

Compétence juridictionnelle

22. (1) Sous réserve du paragraphe (4) et des
réglements d’application de alinéa 26(1)4).
Paffaire mettant en jeu une régle du droit
{édéral et survenue, en tout ou en partie, dans
un espace maritime  extracOtier qui n’est
compris dans le territoire daucune province
ct ot s’applique le droit fédéral en vertu de la
présente loi ressortit aux tribunaux ayant
compétence dans la province cotiere la plus
proche ou celie désignée pur reglement. dans
la mesure on ceux-ci auraient compétence si
Paffaire ¢tait survenue dans cette provinee.

45 Euiz. 1

Apphication
du drott
provincial

Restriction

Interpréta-
tion

Remise & la
provinge

Restriction

Compdtence
extraterti-
toriake o dront
fédérad



1996

Jurisdiction
extended —
provincial
laws

Orders and
powers

Criminal
offences

Saving

Definition of
“cournt”

Certificate —
Minister of
Foreign
Aflairs

Océans

(h) that province is prescribed by the
regulations.

(2) Subject to any regulations made pur-
suant to paragraph 26(1)(4), a court that would
have jurisdiction in respect of gny matter had
the matter arisen in a provincy{:as jurisdiction
in respect of any such matter involving a law
of the province that applies pursuant to this
Act to the extent that the matter arises in whole
or in part in any area of the sea to which the law
of that province applies pursuant to this Act.

(3) A court referred to in subsection (1) or
(2) may make any order or exercise any power
it considers necessary in respect of any matter
referred to in that subsection.

(4) The jurisdiction and powers of courts
with respect to offences under any federal faw
are determined pursuant to sections 477.3,
481.1 and 481.2 of the Criminal Code.

(5) - Nothing in this section limits the
jurisdiction that a court may exercise apart
from this Act.

(6) In this section, “court’ includes a judge
of a court and a justice of the peace.

Miscellaneous Provisions

23. (1) In any legal or other proceedings, a
certificate issued by or under the authority of
the Minister of Foreign Affairs containing a
statement that any geographic location speci-
fied in the certificate was, at any time material
to the proceedings,

(a) in the internal waters of Canada,
(h) in the territorial sea of Canada,
(¢) in the contiguous-zone of Canada,

() in the exclusive economic zone of
Canada, or

(¢) in or above the continental shelf of
Canada
is conclusive proof of the truth of the state-
ment without proof of the signature or official
character of the person appearing to have is-
sued the certificate.

(2) Sous réserve des réglements d’applica-
tion de I’alinéa 26(1)h), I’affaire mettant en
jeu une régle du droit d’une province et
survenue, en tout ou en partie, dans un espace
maritime extracOtier auquel s’applique le
droit de cette province en vertu de la présente
loi ressortit aux tribunaux ayant compétence
dans la province, dans la mesure ou ils
auraient compétence si I’affaire était survenue
dans celle-ci.

(3) Les tribunaux visés aux paragraphes (1)
ou (2) peuvent, dans le cadre des affaires dont
ils sont saisis, exercer tous leurs pouvoirs
selon qu’ils le jugent nécessaire.

(4) Leur compétence & I’égard des infrac-
tions au droit fédéral est déterminée confor-
mément aux articles 477.3, 481.1 et 481.2 du
Code criminel.

(5) Le présent article n’a pas pour effet de
restreindre la compétence qu’ils exercent par
ailleurs.

(6) Pour D’application du présent article,
sont assimilés aux tribunaux les juges qui y
siegent et les juges de paix.

Dispositions diverses

23. (1) Dans toute procédure, vaut preuve
concluante des renseignements qui y sont
énoncés le certificat délivré sous 'autorité du
ministre des Affaires étrangeres et attestant
qu’un lieu se trouvait, a I’époque en cause :

a) dans les eaux intérieures;

b) dans la mer territoriale;

¢) dans la zone contiguég;

d) dans la zone économique exclusive;

e) sur le plateau continental ou dans les eaux
surjacentes.

Le certificat est recevable en preuve sans qu’il
soit nécessaire de prouver ’authenticité de la
signature ou la qualité officielle du signataire.
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(2) In any legal or other proceedings, a
certificate issued by or under the authority of
the Minister containing a statement that any
geographic location specified in the certifi-
cate was, at any time material to the proceed-
ings, within an area of the sea in which a law
of the province named in the certificate
applies under section 9 or 2! is conclusive
proof of the truth of the statement without
proof of the signature or official character of
the person appearing to have issued the
certificate.

(3) A certificate referred to in subsection (1)
or (2) is admissible in evidence in proceedings
referred to in that subsection, but its produc-
tion cannot be compelled.

24. Nothing in this Part limits the operation
that any Act, rule of law or instrument has
apart from this Part.

Regulations

25. The Governor in Council may, on the
recommendation of the Minister of Foreign
Affairs, make regulations

(a) prescribing geographical coordinates of

points from which

(i) baselines may be determined under
subsection 5(2) as straight lines inter-
preted as geodesics,

(i1) in respect of a portion of the territorial
sea of Canada prescribed in the regula-
tions, an outer limit line may be deter-
mined, where, in the opinion of the
Governor in Council, a portion of the
territorial sea of Canada determined in
accordance with paragraph 4(a) would
conflict with the territorial sea of another
state or other area of the sea in which
another state has sovereign rights or
would be unreasonably close to the coast
of another state,

(i) in respect of a portion of the
exclusive economic zone of Canada or
the continental shelf of Canada pre-
scribed in the regulations, an outer limit
line may be determined, where, in the

Oceans

(2) Dans toute vaut  preuve
concluante des renscignements qui vy sont
énoncés le certificat déliveé sous autorité du
ministre ¢t attestant qu’un licu se trouvait, 4
I’époque en cause, dans un espace maritime
extracOtier ot le droit de la province désignée
dans le certificat s’appliquait en vertu des
articles 9 ou 21. Le certificat est recevable en
preuve sans qu'il soit nécessaire de prouver
Pauthenticité de la signature ou la qualité
officielle du signataire.

procédure,

(3) La production des certificats visés aux
paragraphes (1) et (2) n'est pas susceptible de
contrainte.

24. Les dispositions de la présente partie
n'ont pas pour effet de limiter Papplicabilité
que des lois, des regles de droit ou des actes
juridiques peuvent avoir par ailleurs.

Reéglements
g

25. Le gouverneur en conseil peut, sur la
recommandation du  ministre  des  Affaires
étrangeres, prendre des réglements :

«) pour fixer les coordonnées géographi-

ques de points permettant de déterminer :

(1) fes géodésiques constituant, aux ter-
mes du paragraphe 5(2). la ligne de base
de la mer territoriale,

(i1) la limite extérieure de la mer territo-
ridle dans les secteurs désignés par
réglement ou il estime que 'application
de P'alinéa 4¢) entrainerait un empiéte-
ment sur la mer territoriale d’un autre
Etat ou sur un espace maritime assujetti
aux droits souverains d’un autre Etat, ou
placerait cette limite i un endroit trop
proche du littoral d’un autre Etat,

(iit) Ia limite extérieure de la zone
économique exciusive ou du plateau
continental dans les secteurs désignés par
reglement ot il estime que Papplication
des alinéas 13(1)«) ou 17(1)a) ou b)
entrainerait un empiélement sur la mer
territoriale d'un autre Etat ou sur un
espace maritime assujetti aux droits sou-
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opinion of the Governor in Council, a
portion of the exclusive economic zone
of Canada or the continental shelf of
Canada determined in accordance with
paragraph 13(1)(a) or 17(i)}a) or (b)
would conflict with the territorial sea of
another state or other area of the sea in
which another state has sovereign rights
or would be unreasonably close to the
coast of another state or is otherwise
inappropriate, and

(iv) the outer limit of the exclusive
economic zone of Canada or the outer
edge of the continental margin or other
outer limit of the continental shelf of
Canada may be determined; and

(h) prescribing areas of the sea adjacent to
the coast of Canada as fishing zones of

ch. 31

verains d’un autre Etat, placerait la limite
a un endroit trop proche du littoral d’un
autre Etat ou serait inopportune pour
quelque autre raison,

(iv) la limite extérieure de la zone
économique exclusive, ou celle du pla-
teau continental, notamment le rebord
externe de la marge continentale;

b) pour constituer en zone de péche tout
espace maritime adjacent a la cbte du
Canada.

Canada.
Recommienda- 26. (1) The Governor in Council may, on the 26. (1) Le gouverneur en conseil peut, sur la
uon — . - . . . . . . -
Minister of recommendation of the Minister of Justice, recommandation du ministre de la Justice,
Justice make regulations prendre des réglements pour :

(a) prescribing a work or a class of works for
the purpose of the definition “‘marine
installation or structure” in section 2;

(h) making any law of a province applicable
in respect of any part of the area of the sea
in which laws of the province apply under
section 9 or 21, even though the law, by its
own terms, is applicable only in respect of
a particular area within the province;

(¢) restricting the application of subsection
9(1) or 21(1) to such laws of a province as
are specified in the regulations;

() making subsection 9(1) or 21(1) appli-
cable, on the terms and conditions, if any,
specified in the regulations, in respect of
any laws of a province that impose a tax or
royalty or relate to mineral or other non-liv-
ing natural resources;

(e) excluding any law of a province from the
application of subsection 9(1) or 21(1);

(f) determining or prescribing the method of
determining the safety zone referred to in
paragraph 20(1)(¢);
(g) prescribing an area of the sea and a
province for the purposes of subsection
(1), 21(1) or 22(1);

a) désigner des ouvrages ou catégories
d’ouvrages pour I’application de la défini-
tion de « ouvrages en mer », a 'article 2;

b) étendre I'application d’une régle du droit
provincial & tout espace maritime extracd-
tier ou le droit de la province en cause
s’applique en vertu des articles 9 ou 21,
méme si cette régle, selon ses propres
termes, n’est applicable qu’a une partie du
territoire de la province;

¢) restreindre Dapplication des paragraphes
9(1) ou 2I(1) a telle régle du droit de la
province visée;

d) rendre les paragraphes 9(1) ou 21(1)
applicables, en conformité avec les condi-
tions spécifiées dans le réglement, & toute
régle du droit provincial imposant une taxe
ou des redevances ou traitant des ressources
minérales ou autres ressources naturelles
non biologiques;

¢) exclure toute régle du droit provincial de
’application des paragraphes 9(1) ou 21(1);

/) délimiter ou prescrire le mode de délimi-
tation de la zone de sécurité visée a I’alinéa
20(1)e);
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(h) restricting the application of subsection
22(1), (2) or (3) to courts of a district or
territorial division of a province;

(#) prescribing, in respect of any area of the
sea and for the purpose of subsection 22(1),
the manner of determining the province that
has the coast nearest to that area;

(/) excluding any federal laws or laws of a
province or any of their provisions from the
application of subsection 20(1) or 21(1), as
the case may be, in respect of any area in or
above the continental shelf of Canada or in
respect of any specified activity in any such
area; and
(k) making federal laws or laws of a
province or any of their provisions applica-
ble, in such circumstances as are specified
in the regulations,

(i) in the exclusive economic zone of

Canada or in a portion of that zone,

(i1) in or above the continental shelf of
Canada or a portion of that shelf, or

(iii) in any area beyond the continental
shelf of Canada, where that application is
made pursuant to an international agree-
ment or arrangement entered into by
Canada.

(2) A regulation made pursuant to subsec-

tion (1) in relation to a law of a province may
be restricted to a specific area or place or 1o a
specific provision of the law.

(3) For the purposes of paragraphs (1)(j} and

(k), federal laws and the laws of a province
shall be applied

(¢) as if the places referred to in any
regulations made pursuant to either of those
paragraphs formed part of the territory of
Canada;

(h) notwithstanding that by their terms their
application is limited to Cuanada or a
province; and

(¢) in a manner that is consistent with the
rights and freedoms of other states under
international law and, in particular, with the
rights and frcedoms of other states in
relation to navigation and overflight.

Oceans

g) désigner tout espace maritime extraco-
tier pour ’application des paragraphes 9(1),
21(1) ou 22(1);
h) restreindre ’application des paragraphes
22(1), (2) ou (3) aux tribunaux de telle
circonscription ou autre division territoriale
de la province;
i) prévoir, pour I"application du paragraphe
22(1), la fagon de déterminer la province
cdtiere la plus proche d’un espace maritime
donné;
J) exclure une régle du droit fédéral ou
provincial de Papplication des paragraphes
20(1) ou 21(1), selon le cas, a I’égard de tout
ou partie du plateau continental ou des eaux
surjacentes, ou i I'égard de certaines activi-
1és détermindes;
k) rendre unc regle du droit fédéral ou
provincial applicable, dans les circonstan-
ces spécifiées, & tout ou partie, selon le cas :
(i) de la zone économique exclusive,

(i) du plateau continental ou des eaux
surjacentes,

(i1} des espaces maritimes situés au-dela
du platcau continental ¢t faisant Pobjet
d’une entente ou d'un accord internatio-
nal conclu par le Canada.

(2) Le reglement pris en vertu du paragra-

phe (1) peut ne s'appliquer qu'a un endroit ou
2 un espace déterminé, ou ne viser que telle
regle du droit provincial.

(3) Pour l'application des alinéas (1)/) et ).

les regles du droit fédéral ou provincial visées
s appliquent :

a) comme si les licux visés fatsaient partie
du territoire du Canada;

b) méme si, selon leurs propres termes, elles
ne s’appliquent qu'au Canada ou a la
province, selon le cas;

¢) d’une fagon compatible avee les droits et
libertés que le droit international reconnait
aux autres Etats, notamment en maticre de
navigation ¢t de survol.
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27. (1) A copy of each regulation that the
Governor in Council proposes to make pur-
suant to paragraph 25(b) or section 26 shall be
published in the Canada Gazette at least 60
days before its proposed effective date, and a
reasonable opportunity shall be given to
interested persons and provinces to make
representations with respect to the proposed
regulation.

(2) No proposed regulation that has been
published pursuant to this section need again
be published under this section, whether or not
it has been altered.

PART I

OCEANS MANAGEMENT STRATEGY

28. For greater certainty, this Part does not
apply in respect of rivers and lakes.

29. The Minister, in collaboration with
other ministers, boards and agencies of the
Government of Canada, with provincial and
territorial governments and with affected
aboriginal organizations, coastal communi-
ties and other persons and bodies, including
those bodies established under land claims
agreements, shall lead and facilitate the
development and implementation of a nation-
al strategy for the management of estuarine,
coastal and marine ecosystems in waters that
form part of Canada or in which Canada has
sovereign rights under international law.

30. The national strategy will be based on
the principles of

(¢) sustainable development, that is, devel-
opment that meets the needs of the present
without compromising the ability of future
generations to meet their own needs;

(b) the integrated management of activities
in estuaries, coastal waters and marine
waters that form part of Canada or in which
Canada has sovereign rights under interna-
tional law: and

(¢) the precautionary approach, that is,
erring on the side of caution.

27. (1) Le projet de reglement d’application
de I'alinéa 25b) ou de Varticle 26 est publié
dans la Gazette du Canada au moins soixante
jours avant la date envisagée pour sa prise
d’effet, les intéressés — notamment les pro-
vinces — se voyant accorder la possibilité de
présenter leurs observations.

(2) I n’est pas nécessaire de publier de
nouveau le projet de reglement méme s’il a été
modifié.

PARTIE I

STRATEGIE DE GESTION DES OCEANS

28. Il est entendu que la présente partie ne
s’applique pas aux lacs, fleuves et riviéres.

29, Le ministre, en collaboration avec
d’autres ministres et organismes fédéraux, les
gouvernements provinciaux et territoriaux et
les organisations autochtones, les collectivités
cOtiéres et les autres personnes de droit public
et de droit privé intéressées, y compris celles
constituées dans le cadre d’accords sur des
revendications territoriales, dirige et favorise
I’élaboration et la mise en oeuvre d’une
stratégie nationale de gestion des écosystémes
estuariens, cdtiers et marins des eaux faisant
partie du Canada ou sur lesquelles le droit
international reconnait & celui-ci des droits
souverains.

30. La stratégie nationale repose sur les
principes suivants :

a) le développement durable, c’est-a-dire le

développement qui permet de répondre aux

besoins actuels sans compromettre la possi-

bilité pour les générations futures de satis-

faire les leurs;

b) la gestion intégrée des activités qui
s’exercent dans les estuaires et les eaux
cOtieres et marines faisant partie du Canada
ou sur lesquelles le droit international
reconnait a celui-ci des droits souverains;

¢) la prévention, c’est-a-dire pécher par
exces de prudence.

ch. 31
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31. The Minister, in collaboration with
other ministers, boards and agencies of the
Government of Canada, with provincial and
territorial governments and with affected
aboriginal organizations, coastal communi-
ties and other persons and bodies, including
those bodies established under land claims
agreements, shall lead and facilitate the
development and implementation of plans for
the integrated management of all activities or
measures in or affecting estuaries, coastal
waters and marine waters that form part of
Canada or in which Canada has sovereign
rights under international law.

32. For the purpose of the implementation
of integrated management plans, the Minister

(a) shall develop and implement policies
and programs with respect fo matters as-
signed by law to the Minister;

(h)y shall coordinate with other ministers,
bourds and agencies of the Government of
Canada the implementation of policies and
programs of the Government with respect to
all activities or measures in or affecting
coastal waters and marine waters;

(¢) may, on his or her own or jointly with
another person or body or with another
minister, board or agency of the Govern-
ment of Canada, and taking into consider-
ation the views of other ministers, boards
and agencies of the Government of Canada,
provincial and territorial governments and
affected aboriginal organizations, coastal
communities and other persons and bodies,
including those bodies established under
land claims agreements,

(i) establish advisory or management
bodies and appoint or designate, as
appropriate, members of those bodies,
and
(ii) recognize established advisory or
management bodies; and
(d) may, in consultation with other minis-
ters, boards and agencies of the Govern-
ment of Canada, with provincial and territo-
rial governments and with affected aborigi-

Oceans

31. Le ministre, en collaboration avec
d’autres ministres et organismes fédéraux, les
gouvernements provinciaux et territoriaux et
les organisations autochtones, les collectivités
cotiéres et les autres personnes de droit public
et de droit privé intéressées, y compris celles
constituées dans le cadre d’accords sur des
revendications territoriales, dirige et favorise
I’élaboration et fa mise en oeuvre de plans
pour la gestion intégrée de toutes les activités
ou mesures qui s’exercent ou qui ont un effet
dans les estuaires et les eaux cotieres et
marines faisant partie du Canada ou sur
lesquelles le droit international reconnait 2
celui-ci des droits souverains.

32. En vue de la misc en oeuvre des plans de
gestion intégrée, le ministre :

«) élabore et met en ocuvre des orientations,

des objectifs et des programmes dans les

domaines de compétence qui lui sont attri-

bués de droit;

by reccommande et coordonne, avec d’autres
ministres ou organismes [édéraux, la mise
en oeuvre d’autres orientations, objectifs et
programmes du gouvernement fédéral, re-
lativement aux activités ou mesures tou-
chant les eaux cotiéres ou marines;

¢) peut, de sa propre initiative ou conjointe-
ment avec d’autres ministres ou organismes
fédéraux ou d’autres personnes de droit
public ou de droit privé, et aprés avoir pris
en considération le point de vue d’autres
ministres et organismes fédéraux, des gou-
vernements provinciaux et territoriaux et
des organisations autochtones, des collecti-
vités cltiéres et des autres personnes de
droit public et de droit privé intéressées, y
compris celles constituées dans le cadre
d’accords sur des revendications territoria-
les, constituer des organismes de consulta-
tion ou de gestion et, selon le cas, y nommer
ou désigner des membres, ou mandater des
organismes existants i cet égard;

dy peut, en consultation avec d’autres
ministres et organismes fédéraux, les gou-
vernements provinciaux et territoriaux et
les organisations autochtones. les collecti-
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nal organizations, coastal communities and
other persons and bodies, including those
bodies established under land claims agree-
ments, establish marine environmental
quality guidelines, objectives and criteria
respecting estuaries, coastal waters and
marine waters.

33. (1) In exercising the powers and per-
forming the duties and functions assigned to
the Minister by this Act, the Minister

(a) shall cooperate with other ministers,
boards and agencies of the Government of
Canada, with provincial and territorial
governments and with affected aboriginal
organizations, coastal communities and
other persons and bodies, including those
bodies established under land claims agree-
ments;

{h) may enter into agreements with any
person or body or with another minister,
board or agency of the Government of
Canada;

(¢) shall gather, compile, analyse, coordi-
nate and disseminate information;

(d) may make grants and contributions on
terms and conditions approved by the
Treasury Board; and

(e) may make recoverable expenditures on
behalf of and at the request of any other
minister, board or agency of the Govern-
ment of Canada or of a province or any
person or body.

(2) In exercising the powers and performing
the duties and functions mentioned in this
Part, the Minister may consult with other
ministers, boards and agencies of the Govern-
ment of Canada, with provincial and territo-
rial governments and with affected aboriginal
organizations, coastal communities and other
persons and bodies, including those bodies
established under land claims agreements.

34. The Minister may coordinate logistics
support and provide related assistance for the
purposes of advancing scientific knowledge
of estuarine, coastal and marine ecosystems.

vités cOtieres et les autres personnes de droit
public et de droit privé intéressées, y
compris celles constituées dans le cadre
d’accords sur des revendications territoria-
les, établir des directives, des objectifs et
des critéres concernant la qualit¢ du milieu
dans les estuaires et les eaux cotiéres et
marines.

33. (1) Dans I’exercice des attributions qui
lui sont conférées par la présente loi, le
ministre :

a) coopére avec d’autres ministres et orga-
nismes fédéraux, les gouvernements pro-
vinciaux et territoriaux et les organisations
autochtones, les collectivités cotieres et les
autres personnes de droit public et de droit
privé intéressées, y compris celles consti-
tuées dans le cadre d’accords sur des
revendications territoriales;

b) peut conclure des accords avec d’autres
ministres ou toute personne de droit public
ou de droit privé;

¢) recueille, dépouille, analyse, coordonne
et diffuse de ’information;

d) peut accorder des subventions ou contri-
butions suivant les modalités approuvées
par le Conseil du Trésor;

e) peut, & la demande d’autres ministres
fédéraux ou de personnes de droit pu-
blic — fédérales ou provinciales —ou de
droit privé, engager des dépenses pour leur
compte et recouvrer les sommes ainsi
exposées.

(2) Dans I’exercice des attributions prévues
par la présente partie, le ministre peut consul-
ter d’autres ministres et organismes fédéraux,
les gouvernements provinciaux et territoriaux
et les organisations autochtones, les collecti-
vités cotieres et les autres personnes de droit
public et de droit privé intéressées, y compris
celles constituées dans le cadre d’accords sur
des revendications territoriales.

34. Le ministre peut prendre en charge la
coordination du soutien logistique d’activités
visant & faire progresser la connaissance
scientifique des écosystémes estuariens, co-
tiers et marins.

ch. 31
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35. (1) A marine protected area is an arca of
the sea that forms part of the internal waters of

Canada, the territorial sea of Canada or the
exclusive economic zone of Canada and has
been designated under this section for special
protection for one or more of the following
reasons:
(¢) the conservation and
commercial and non-commercial fishery
resources, including marine mammals, and
their habitats;

(h) the conservation and protection of
endangered or threatened marine species,
and their habitats;

(¢) the conservation and protection of

unique habitats;

(d) the conservation -and protection ol
marine areas of high biodiversity or biolog-
ical productivity; and

(e) the conservation and protection of any
other marine resource or habitat as s
necessary to fulfil the mandate of the
Minister.

(2) For the purposes ol integrated manage-
ment plans referred to in sections 31 and 32,
the Minister will lead and coordinate the
development and implementation of a nation-
al system of marine protected arcas on behalf
of the Government of Canada.

(3) The Governor in Council, on the
recommendation of the Minister, muay make
regulations

(a) designating marine protected areas; and
o

(h) prescribing measures that may include
but not be limited to

(i) the zoning of marine protected arcas,
(i1) the prohibition of classes of activities
within marine protected areas, and

(iii) any other matter consistent with the
purpose of the designation.

36. (1) The Governor in Council, on the
reccommendation of the Minister, may make
orders exercising any power under section 33
on an emergency basts, where the Minister is
of the opinion that a marine resource or habitat
15 or is likely to be at risk to the extent that such

protection of

Oceans

35. (1) Une zone de protection marine est un
espace maritime  qui it partic des  caux
intéricures. de la mer territoriale ou de fa zone
économique exclusive du Canada ¢t qui a é1é
désigné en application du présent article en
vue d’une protection particuliere pour 1'une
ou plusicurs des raisons suivantes :

a) la conservation ot la protection  des

ressources  halicutiques, commerciales ou

autres, y compris les mammileres marins, et
de leur habitat;

by la conservation ot la protection  des

espeees en voie de disparition et des espeees

menacées, et de leur habitat;

¢} Ia conservation et la protection d habitats

uniques;

d) la conservation et la protection d’espaces

marins riches en biodiversité ou en produc-

tivité biologique;

¢) la conservation et la protection d’autres

ressources  ou  habitats  marins, pour la

réalisation du mandat du ministre.

(2) Pour la planificaion de la gestion
intégrée mentionnée aux articles 31 et 32, le
ministre dirige et coordonne 'élaboration et la
mise en ocuvre d'un systéme national  de
zones de protection marine au nom du gouver-
nement du Canada.

(3) Sur la recommandation du ministre, le
gouverneur en conseil peut, par reglement :

a) désigner des zones de protection marine;

b) prendre toute mesure compatible avec
I"objet de la désignation, notamment :

(1) Ia délimitation de zones de protection
marine,

(i1) Pinterdiction de catégories d’activi-
1és dans ces zones.

36. (1) Sur la recommandation du nunistre,
le gouverncur en conseil peut exercer par
décret les pouvoirs que lui confere Iarticle 35
lorsqu’il estime qu’une ressource ou un habi-
tat marins sont menacés ou risquent de 'étre
dans la mesure ou le décret n'est pas incompa-
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orders are not inconsistent with a land claims
agreement that has been given effect and has
been ratified or approved by an Act of
Parliament.

(2) An order made under this section is
exempt from the application of sections 3, §
and 11 of the Statutory Instruments Act.

(3) An order made under this section that is
not repealed ceases to have effect 90 days after
it is made.

37. Every person who contravenes a regula-
tion made under paragraph 35(3)(h) or an
order made under subsection 36(1) in the
exercise of a power under that paragraph

(a) is guilty of an offence punishable on
summary conviction and liable to a fine not
exceeding $100,000; or

(h) is guilty of an indictable offence and
liable to a fine not exceeding $500,000.

38. No person may be convicted of an
offence consisting of a contravention of an
order made under subsection 36(1) in the
exercise of a power under paragraph 35(3)(b)
that, at the time of the alleged contravention,
had not been published in the Canada Gazette
in both official languages unless it is proved
that reasonable steps had been taken before
that time to bring the purport of the order to the
attention of those persons likely to be affected
by it.

39. (1) The Minister may designate any
person or class of persons to act as enforce-
ment officers for the purposes of this Act and
the regulations.

(2) The Minister may not designate any
person or class of persons employed by the
covernment of a province unless that govern-
ment agrees.

(3) Every enforcement officer must be
provided with a certificate of designation as an
enforcement officer in a form approved by the
Minister and, on entering any place under this
Act, the officer shall, if so requested, show the
certificate to the occupant or person in charge
of the place.

tible avec quelque accord sur des revendica-
tions territoriales ratifié, mis en vigueur et
déclaré valide par une loi fédérale.

(2) Les articles 3, S et 11 de la Loi sur les
textes réglementaires ne s’appliquent pas au
décret pris au titre du présent article.

(3) Sauf révocation, le décret produit ses
effets pendant une période maximale de
quatre-vingt-dix jours a compter de sa prise.

37. Quiconque contrevient aux réglements
d’application de ['alinéa 35(3)b) ou a4 un
décret pris en vertu du paragraphe 36(1) dans
Iexercice d’un pouvoir prévu a [I'alinéa
35(3)b) commet une infraction et encourt, sur

déclaration de culpabilité :

a) par procédure sommaire, une amende
maximale de 100 000 $;

b) par mise en accusation, une amende
maximale de 500 000 $.

38. Nul ne peut étre condamné pour viola-
tion d’un décret pris en vertu du paragraphe
36(1) dans {’exercice d’un pouvoir prévu a
I'alinéa 35(3)b) et qui, & la date du fait
reproché, n’avait pas ét€ publié dans la
Gazette du Canada dans les deux langues
officielles, sauf s’il est établi qu’a cette date
les mesures nécessaires avaient été prises pour
porter la substance du décret a la connaissance
des personnes susceptibles d’étre touchées par
celui-ci.

39. (1) Le ministre peut désigner, indivi-
duellement ou par catégorie, les agents de
’autorité jugés nécessaires au controle d’ap-
plication de la présente loi et des réglements.

(2) La désignation de fonctionnaires pro-
vinciaux est toutefois subordonnée a I’agré-
ment du gouvernement provincial intéressé.

(3) Les agents de P'autorité sont munis d’un
certificat de désignation en la forme approu-
vée par le ministre qu’ils présentent, sur
demande, au responsable ou a ’occupant des
lieux qui font 'objet de leur visite.
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(4) For the purposes of this Act and the
regulations, enforcement officers have all the
powers of a peace officer, but the Minister
may specify limits on those powers when
designating any person or class of persons.

(5) For the purpose of investigations and
other law enforcement activities under this
Act, the Minister may, on any terms and
conditions the Minister considers necessary,
exempt enforcement officers who are carrying
out duties or functions under this Act, and
persons acting under their direction and
control, from the application of any provision
of this Act or the regulations.

(6) When an enforcement officer is carrying
out duties or functions under this Act or the
regulations, no person shall

(a) knowingly make any false or misleading
statement either orally or in writing to the
enforcement officer; or

(h) otherwise wilfully obstruct the enforce-
ment officer.

39.1 (1) For the purpose of ensuring com-
pliance with this Act and the regulations, an
enforcement officer may, subject to subsecc-
tion (3), at any rcasonable time enter and
inspect any place in which the enforcement
officer believes, on reasonable grounds, there
is any thing to which this Act or the regula-
tions apply or any document relating to the
administration of this Act or the reguluations,
and the enforcement officer may

(a) open or cause to be opened any contain-
er that the enforcement officer believes, on
reasonable grounds, contains any such
thing or document;

{h) inspect the thing and take samples free
of charge; v

(¢) require any person to produce the
document for inspection or copying, in
whole or in part; and

() seize any thing by means of or in relation
to which the enforcement officer believes,
on reasonable grounds, this Act or the
regulations have been contravened or that
the enforcement officer believes, on reason-
able grounds, will provide cvidence ol a
contravention.

Oceans

(4) Pour I'application de la présente lot et de
ses reglements, les agents de autorité ont
tous les pouvoirs d'un agent de la paix: e
minisire peut toutefois restreindre ceux-cr lors
de la désignation.

(5) Pour les cnquétes et autres mesures de
contrle d’application de la loi, le ministre
peut, aux conditions qu'il juge nécessaires,
soustraire tout agent de 'autorité agissant
dans Pexercice de ses fonctions — ainst que
toute personne agissant sous la direction ou
Pautorité de celui-ci — & application de la
présente loi ou des reglements, ou de leurs
dispositions.

(6) 1l est interdit d’entraver volontairement
I"action des agents de Pautorité dans 'exerci-
ce de leurs fonctions ou de leur faire sciem-
ment, oralement ou par éerit, une déelaration
fausse ou trompeuse.

39.1 (1) Dans le but de faire observer la
présente loi et ses reglements, 'agent de
"autorité peut, & toute heure convenable et
sous réserve du paragraphe (3), procéder a la
visite de tout lieu s'il a des motifs raisonnables
de croire que s’y trouve un objet visé par la
présente loi ou les reglements ou un document
relatif & {"application de ceux-ci. Il peut en
outre :

«) ouvrir ou faire ouvrir tout contenant ou,

& son avis, se trouve un tel objet ou

document;

b) examiner tout objet et en prélever, sans
compensation, des échantillons;

¢) exiger la communication du document,
pour examen ou reproduction totale ou
partielle;
d) satsir tout objet qui, & son avis, a servi ou
donné licu & une contravention a la présente
loi ou & ses réglements ou qui peut servir i
la prouver.
Lravis de Pagent de Pautorité doit étre fondé
sur des motifs raisonnables.
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(2) For the purposes of carrying out the
inspection, the enforcement officer may stop
a conveyance or direct that it be moved to a
place where the inspection can be carried out.

(3) The enforcement officer may not enter
a dwelling-place except with the consent of
the occupant or person in charge of the
dwelling-place or under the authority of a
warrant.

(4) Where on ex parte application a justice,
as defined in section 2 of the Criminal Code,
is satisfied by information on oath that

(«) the conditions for entry described in
subsection (1) exist in relation to a dwell-
ing-place,

(h) entry to the dwelling-place is necessary
in relation to the administration of this Act
or the regulations, and

(¢) entry to the dwelling-place has been
refused or there are reasonable grounds for
believing that entry will be refused,

the justice may issue a warrant authorizing the
enforcement officer to enter the dwelling-
place subject to any conditions that may be
specified in the warrant,

39.2 For the purpose of ensuring com-
pliance with this Act and the regulations, an
enforcement officer may exercise the powers
of search and seizure provided in section 487
of the Criminal Code without a warrant, if the
conditions for obtaining a warrant exist but by
reason of exigent circumstances it would not
be feasible to obtain the warrant.

39.3 (1) Subject to subsections (2) and (3),
where an enforcement officer seizes a thing
under this Act or under a warrant issued under
the Criminal Code,

(a) sections 489.1 and 490 of the Criminal
Code apply; and

(h) the enforcement officer, or any person
that the officer may designate, shall retain
custody of the thing, subject to any order
made under section 490 of the Criminal
Code.

(2) L'agent de l'autorité peut procéder a
I'immobilisation du moyen de transport qu’il
entend visiter et le faire conduire en tout lieu
ol il peut effectuer la visite.

(3) Dans le cas d’un local d’habitation,
I"agent de {’autorité ne peut procéder a la
visite sans ’autorisation du responsable ou de
Ioccupant que s’il est muni d’un mandat de
perquisition.

(4) Sur demande ex parte, le juge de
paix — au sens de ['article 2 du Code crimi-
nel — peut signer un mandat autorisant, sous
réserve des conditions éventuellement fixées,
I'agent de I"autorité & procéder a la visite d’un
local d’habitation s’il est convaincu, sur la foi
d’une dénonciation sous serment, que sont
réunis les éléments suivants :

a) les circonstances prévues au paragraphe
(1) existent;

b) la visite est nécessaire pour 'application
de la présente loi ou de ses réglements;

¢) un refus a €té opposé a la visite ou il y a
des motifs raisonnables de croire que tel
sera le cas.

39.2 Dans le but de faire observer la
présente loi et ses reéglements, ’agent de
l'autorité peut exercer sans mandat les pou-
voirs mentionnés a [’article 487 du Code
criminel en matiere de perquisition et de saisie
lorsque 'urgence de la situation rend difficile-
ment réalisable ’obtention du mandat, sous
réserve que les conditions de délivrance de
celui-ci soient réunies.

39.3 (1) Sous réserve des paragraphes (2) et
3):

a) les articles 489.1 et 490 du Code criminel
s’appliquent en cas de saisies d’objets
effectuées par I'agent de I’autorité en vertu
de la présente loi ou d’un mandat délivré au
titre du Code criminel,

b) la responsabilité de ces objets incombe,
sous réserve d'une ordonnance rendue aux
termes de 'article 490 du Code criminel, a
Pagent de Pautorité ou a la personne qu’il
désigne.
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(2) Where the lawful ownership of or
entitlement to the secized thing cannot be
ascertained within thirty days after its seizure,
the thing or any proceeds of its disposition are
forfeited to

{«) Her Majesty in right of Canada, if the
thing was seized by an enforcement officer
employed in the public service of Canada;
or

(h) Her Majesty in right of a province, if the
thing was seized by an enforcement officer
employed by the government of that prov-
ince.

(3) Where the seized thing is perishable, the
enforcement officer may dispose of it or
destroy it, and any proceeds of its disposition
must be

(¢) paid to the lawful owner or person

lawfully entitled to possession of the thing,

unless proceedings under this Act are
commenced within ninety days after its
seizure; or

(h) retained by the enforcement officer
pending the outcome of the proceedings.

(4) The owner of the seized thing may
abandon it to Her Majesty in right of Canada
or a province.

39.4 Any thing that has been forfeited or
abandoned under this Act must be dealt with
and disposed of as the Minister may direct.

39.5 The lawful owner and any person
lawfully entitled to possession of any thing
scized, abandoned or forfeited under this Act
are jointly and severally liable for all the costs
of inspection, seizure, abandonment, forfei-
ture or disposition incurred by Her Majesty in
right of Canada in excess of any proceeds of
disposition of the thing that have been for-
feited to Her Majesty under this Act.

39.6 (1) Every person who contravenes
subsection 39(6) or any regulation made under
section 32.1

(a) 1s guilty of an offence punishable on

summary conviction and is liable to a fine

not exceeding $100.000: or

Oceans

(2) Dans le cas ou leur propriétaire légiti-
me — ou la personne qui a légitimement droit
i leur possession — ne peut étre identifié dans
les trente jours suivant la saisie, les objets, ou
le produit de leur aliénation, sont confisqués
au profit de Sa Majesté du chef du Canada ou
d’une province, selon que I'agent de I’autorité
saisissant est un fonctionnaire de I’administra-
tion publique fédérale ou un fonctionnaire de
la province en question.

(3) Lagent de Pautorité peut aliéner ou
détruire les objets saisis périssables; le produit
de 'aliénation est soit remis i leur propriétaire
légitime ou & la personne qui a légitimement
droit A leur possession, soit, lorsque des
poursuites fonddes sur la présente loi ont été
intentées dans fes quatre-vingt-dix jours sui-
vant la saisie, retenu par fun jusqu’aw régle-
ment de Palfaire.

(4) Le propriétaire Iégitime de tout objet

saisi en application de la présente loi peut

"abandonner au profit de Sa Majesté du chef

du Canada ou d’une province.

39,4 11 est disposé des objets saisis ou du
produit de leur alicnation conformément aux
instructions du ministre.

39.5 Le proprictaire légitime et toute per-
sonne ayant I1égitimement droit & la possession
des objets saisis, abandonnés ou confisqués au
tiire de la présente foi sont solidairement
responsables des frais — liés 4 la visite, a
I'abandon, & Ia saisie. & la confiscation ou i
PPahiénation — supportés par Sa Majesté du
chel' du Canada lorsqu'ils en excedent le
produit de ["ali¢nation.

39.6 (1) Quiconque contrevient au paragra-
phe 39(6) ou aux reglements drapplication de
PParticle 32.1 commet infraction ¢t en-
court, sur déclaration de culpabilité

une

a) par procédure sommaire, une amende
maximale de 100 000 $:
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(h) is guilty of an indictable offence and is
liable to a fine not exceeding $500,000.

(2) Where a person is convicted of an
offence under this Act a second or subsequent
time, the amount of the fine for the subsequent
offence may, notwithstanding subsection (1),
be double the amount set out in that subsec-
tion.

(3) A person who commits or continues an
offence on more than one day is liable to be
convicted for a separate offence for each day
on which the offence is committed or contin-
ued.

(4) A fine imposed for an offence involving
more than one animal, plant or other organism
may be calculated in respect of each one as
though it had been the subject of a separate
information and the fine then imposed is the
total of that calculation.

(5) Where a person has been convicted of an
offence and the court is satisfied that monetary
benefits accrued to the person as a result of the
commission of the offence,

(«) the court may order the person to pay an
additional fine in an amount equal to the
court’s estimation of the amount of the
monetary benefits; and

(h)y the additional fine may exceed the
maximum amount of any fine that may
otherwise be imposed under this Act.

39.7 (1) Where a person is convicted of an
offence, the convicting court may, in addition
to any punishment imposed, order that any
seized thing by means of or in relation to
which the offence was committed, or any
proceeds of its disposition, be forfeited to Her
Majesty in right of Canada.

(2) Where the convicting court does not
order the forfeiture, the seized thing, or the
proceeds of its disposition, must be returned to
its Jawlul owner or the person lawfully
entitled o it

39.8 Where a fine is imposed on a person
convicted of an offence, any seized thing, or
any proceeds of its disposition. may be
retained until the fine is paid, or the thing may

b) par mise en accusation, une amende
maximale de 500 000 $.

(2) Le montant des amendes prévues au
paragraphe (1) peut étre doublé en cas de
récidive.

(3) 1l est compté une infraction distincte
pour chacun des jours au cours desquels se
commet ou se continue I’infraction.

(4) En cas de déclaration de culpabilité¢ pour
une infraction portant sur plusieurs animaux,
végétaux ou autres organismes, I’amende peut
étre calculée sur chacun d’eux, comme s’ils
avaient fait 1’objet de dénonciations distinc-
tes; I'amende finale infligée est alors la
somme totale obtenue.

(5) Le tribunal saisi d’une poursuite pour
infraction a la présente loi peut, s’il constate
que le contrevenant a tiré des avantages
financiers de la perpétration de celle-ci, lui
infliger, en sus de ’amende maximale prévue
par la présente loi, une amende supplémentai-
re correspondant & son évaluation de ces
avantages.

39.7 (1) Sur déclaration de culpabilité du
contrevenant, le tribunal peut prononcer, en
sus de la peine intligée, la confiscation au
profit de Sa Majesté du chef du Canada des
objets saisis ou du produit de leur aliénation.

(2) Si le tribunal ne prononce pas la
confiscation, les objets saisis, ou le produit de
leur aliénation, sont restitués au propriétaire
légitime ou a la personne qui a légitimement
droit a leur possession.

39.8 En cas de déclaration de culpabilité,
les objets saisis, ou le produit de leur aliéna-
tion, peuvent étre retenus jusqu’au paiement
de ’'amende; ces objets peuvent, s’ils ne 'ont
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be sold in satisfaction of the fine and the
proceeds applied, in whole or in part, in
payment ol the fine.

39.9 Where a person is convicted of an
offence, the court may, in addition o any
punishment imposed and having regard to the
nature of the offence and the circumstances
surrounding its commission, make an order
containing one or more of the following
prohibitions, directions or requirements:

(«¢) prohibiting the person from doing any
act or engaging in any activity that could, in
the opinion of the court, result in the
continuation or repetition of the offence;

(h) directing the person to take any action
that the court considers appropriate 10
remedy or avoid any harm to estuarine,
coastal or ocean waters, or their resources
that resulted or may result from the com-
mission of the offence;

(¢) directing the person to publish, in any
manner that the court considers appropri-
ate, the facts relating to the commission of
the offence;

(d) directing the person to pay the Minister
or the government of a province compensa-
tion, in whole or in part, for the cost of any
remedial or preventive action taken by or on
behalf of the Minister or that government as
a result of the commission of the offence;

{¢) directing the person to perform commu-
nity service in accordance with any reason-
able conditions that may be specified in the
order;

(f) directing the person to submit to the
Minister, on application to the court by the
Minister within three years after the convice-
tion, any information respecting the activi-
tics of the person that the court considers
appropriate in the circumstances:

{¢) requiring the person to comply with any
other conditions that the court considers
appropriate for securing the person’s good
conduct and for preventing the person from
repeating the offence or committing other
offences; and

{(#1) directing the person to post a bond or pay
into court an amount of money that the court

Oceans

pas déja été, étre vendus, et le produit de leur
aliénation peut étre affecté en tout ou en partie
au paiement de 'amende.

39.9 En plus de toute peine infligée et
compte tenu de la nature de 'infraction ainsi
que des circonstances de sa perpétration, le
tribunal peut rendre une ordonnance imposant
au contrevenant tout ou partic des obligations
suivantes :

a) s’abstenir de tout acte ou activité ris-

quant, selon e tribunal, d’entrainer la

continuation de I'infraction ou la récidive;

by prendre les mesures que le tribunal
estime indiquées pour réparer ou éviter les
dommages aux estuaires et aux eaux cdtie-
res et marines résultant ou pouvant résulter
de fa perpétration de infraction;

¢) publier, de la fagon indiquée par le
tribunal, les faits lids a la perpétration de
IMinfraction;

dy indemniser le ministre ou le gouverne-
ment de la provinee. en tout ou en partie, des
frais supportés pour la réparation ou la
dommuages  résultant ou
perpétration  de

prévention  des
pouvant
I"infraction;

résulter  de a

¢) exéeuter des travaux d'intérét colleetif a
des conditions raisonnables;

£ fournmir au ministre, sur demande présen-
tée par celui-ci dans les trois ans suivant la
déclaration de culpabilité, les renseigne-
ments relatifs @ ses activitds que e tribunal
estime justifiés en occurrence:

g) satisfaire aux autres exigences que e
tribunal estime justifides pour assurer su
bonne conduite et empéeher toute récidive:
Iy en garantic de Pexéeution des obliga-
tions imposées au titre du présent article.
fournir le cautionnement ou déposer aupres
du tribunal le montant que celui-ci estime
indiqué.
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considers appropriate for the purpose of
ensuring compliance with any prohibition,
direction or requirement under this section.

39.10 (1) Where a person is convicted of an
offence and the court suspends the passing of
sentence pursuant to the Criminal Code, the
court may, in addition to any probation order
made on suspending the passing of that
sentence, make an order containing one or
more of the prohibitions, directions or require-
ments mentioned in section 39.9,

(2) Where the person does not comply with
the order or is convicted of another offence,
within three years after the order was made,
the court may, on the application of the
prosecution, impose any sentence that could
have been imposed if the passing of sentence
had not been suspended.

39.11 (1) Proceedings by way of summary
conviction in respect of an offence may be
commenced at any time within, but not later
than, two years after the day on which the
subject-matter of the proceedings became
known to the Minister.

(2) A document appearing to have been
issued by the Minister, certifying the day on
which the subject-matter of any proceedings
became known to the Minister, is admissible
in evidence without proof of the signature or
official character of the person appearing to
have signed the document and is proof of the
matter asserted in it.

39.12 (1) In addition to the procedures set
out in the Criminal Code for commencing a
proceeding, proceedings in respect of any
offence prescribed by the regulations may be
commenced by an enforcement officer

(«) completing a ticket that consists of a
summons portion and an information por-
tion:

(hy delivering the summons portion to the
accused or mailing it to the accused at the
accused's latest known address; and

(¢) filing the information portion with a
court of competent jurisdiction before the
summons portion has been delivered or
mailed or as soon as is practicable after-
ward.

39.10 (1) Lorsque, en vertu du Code
criminel, il sursoit au prononcé de la peine, le
tribunal, en plus de toute ordonnance de
probation rendue au titre de cette loi a
I’occasion du sursis, peut, par ordonnance,
enjoindre au contrevenant de se conformer a
I’'une ou plusieurs des obligations mention-
nées a article 39.9.

(2) Sur demande de la poursuite, le tribunal
peut, lorsque la personne visée par I’ordon-
nance ne se conforme pas aux modalités de
celle-ci ou est déclarée coupable d’une autre
infraction i la présente loi dans les trois ans
qui sutvent la date de 1’ordonnance, prononcer
la peine qui aurait pu étre infligée s’il n’y avait
pas eu sursis.

39.11 (1) Les poursuites visant une infrac-
tion punissable sur déclaration de culpabilité
par procédure sommaire se prescrivent par
deux ans a compter de la date ol le ministre a
eu connaissance des éléments constitutifs de
I'infraction.

(2) Le document censé délivié par le
ministre et attestant la date ou les éléments
sont parvenus a sa connaissance est admissi-
ble en preuve et fait foi de son contenu sans
qu’il soit nécessaire de prouver I’authenticité
de la signature qui y est apposée ou la qualité
officielle du signataire.

39.12 (1) En plus des modes prévus au Code
criminel, la poursuite des infractions précisées
par réglement peut étre intentée de la fagon
suivante :

a) I'agent de Pautorité remplit les deux
parties — sommation et dénoncia-
tion — du formulaire de contravention;

h) 1l remet la sommation a [’accusé ou la lui
envoie par la poste & sa derniére adresse
connue;

¢) avant la remise ou I'envoi de [a somma-
tion, ou dés que possible par la suite, il
dépose la dénonciation aupres du tribunal
compétent.
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(2) The summons and information portions
of the ticket must

(a) set out a description of the offence and
the time and place of its alleged commis-
sion;

(h) include a statement, signed by the
enforcement officer who completes the
ticket, that the officer has reasonable
grounds to believe that the accused com-
mitted the offence;

(¢) set out the amount of the fine prescribed
by the regulations for the offence and the
manner in which and period within which it
may be paid;

(d) include a statement that if the accused
pays the fine within the period set out in the
ticket, a conviction will be entered and
recorded against the accused; and

(¢) include a statement that if the accused
wishes to plead not guilty or for any other
reason fails to pay the fine within the period
set out in the ticket, the accused must appear
in the court on the day and at the time set out
in the ticket.

(3) Where a thing is seized under this Act
and proceedings relating to it are commenced
by way of the ticketing procedure, the en-
forcement officer who completes the ticket
shall give written notice to the accused that, if
the accused pays the fine prescribed by the
regulations within the period set out in the
ticket, the thing, or any proceeds of its
disposition, will be immediately forfeited to
Her Majesty.

(4) Where an accused to whom the sum-
mons portion of a ticket is delivered or mailed
pays the prescribed fine within the period set
out in the ticket,

(a) the payment constitutes a plea of guilty
to the offence and a conviction must be
entered against the accused and no further
action may be taken against the accused in
respect of that offence; and

(h) notwithstanding section 39.3, any thing
seized from the accused under this Act that
relates to the offence, or any proceeds of its
disposition, are forfeited to

Oceans

(2) Les deux parties du formulaire de
contravention comportent les éléments sui-
vants :

a) définition de I'infraction et indication du
lieu et du moment ou elle aurait été
commise;

b) déclaration signée dans laquelle ’agent
de ['autorité atteste qu’il a des motifs
raisonnables de croire que I’accusé a com-
mis I'infraction;

¢) indication du montant de [’amende
réglementaire pour infraction, ainsi que
mention du mode et du délai de paiement;

d) avertissement précisant que, en cas de
paiement de 'amende dans le délai fixé,
une déclaration de culpabilité sera inscrite
au dossier de "accusé;

¢) mention du fait que, en cas de plaidoyer
de non-culpabilit¢ ou de non-paiement de
I'amende dans le délai fixé, Paccusé est
tenu de comparaitre au tribunal, aux leu,
jour ¢t heure indiqués.

(3) En cas de poursuite par remise d'un
formulaire de contravention, ['agent de ['au-
torité est tenu de remettre 2 'accusé un avis
précisant que, sur paiement de 'amende
réglementaire dans le délai fixé, les objets
saisis, ou le produit de leur aliénation, seront
immédiatement confisqués au profit de Sa
Majesté du chef du Canada.

(4) Lorsque, apres réception de la somma-
tion, l'accusé pate Pamende réglementaire
dans le délai fixé :

a) d'une part, lc paicment constitue un
plaidoyer de culpabilité¢ & 'égard de I'in-
fraction et une déclaration de culpabilit¢ est
mnscrite 4 son dossicr, aucune autre poursui-
te ne pouvant dés lors étre inteniée contre
lui & cet égard;

by d’autre part, malgré article 39.3, les

objets saisis entre ses mains en rapport avec

I"infraction, ou fe produit de leur aliénation,
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(i) Her Majesty in right of Canada, if the
thing was seized by an enforcement
officer employed in the public service of
Canada, or

(ii) Her Majesty in right of a province, if
the thing was seized by an enforcement
officer employed by the government of
that province.

(5) The Govemor in Council may make
regulations prescribing

(a) offences in respect of which this section

applies and the manner in which the

offences are to be described in tickets; and

(b) the amount of the fine for a prescribed
offence, but the amount may not exceed
$2,000.

PART II1

POWERS, DUTIES AND FUNCTIONS OF
THE MINISTER

General

40. (1) As the Minister responsible for
oceans, the powers, duties and functions of the
Minister extend to and include all matters over
which Parliament has jurisdiction, not as-
signed by law to any other department, board
or agency of the Government of Canada,
relating to the policies and programs of the
Government of Canada respecting oceans.

(2) For the purpose of subsection (1), the
Minister shall encourage activities necessary
to foster understanding, management and
sustainable development of oceans and ma-
rine resources and the provision of coast guard
and hydrographic services ‘to ensure the
facilitation of marine trade, commerce and
safety in collaboration with other ministers of
the Government of Canada.

Coast Guard Services

41. (1) As the Minister responsible for coast
guard services, the powers, duties and func-
tions of the Minister extend to and include all
matters over which Parliament has jurisdic-
tion, not assigned by law to any other depart-
ment, board or agency of the Government of
Canada, relating to

sont confisqués au profit de Sa Majesté du
chef du Canada ou d’une province, selon
que P'agent de lautorité saisissant est
fonctionnaire de I’administration publique
fédérale ou fonctionnaire de la province en
question.

(5) Le gouverneur en conseil peut, par
réglement, déterminer :

a) les infractions visées par le présent
article ainsi que leur désignation dans le
formulaire de contravention;

b) le montant de ’amende afférente a
concurrence de 2 0008$.

PARTIE III
ATTRIBUTIONS DU MINISTRE

Dispositions générales

40. (1) Le ministre étant responsable des
océans, ses pouvoirs et fonctions s’étendent
d’une facon générale a tous les domaines de
compétence du Parlement non attribués de
droit 4 d’autres ministéres ou organismes
fédéraux et liés a des orientations, objectifs et
programmes du gouvernement fédéral tou-
chant les océans.

(2) Dans 'exercice de ses attributions et en
collaboration avec d’autres ministres fédé-
raux, il encourage les activités propres a
promouvoir la connaissance, la gestion et la
préservation des océans et des ressources
marines, dans la perspective du développe-
ment durable, et fournit des services de garde
cotiere et des services hydrographiques desti-
nés a assurer la sécurité de la navigation et a
faciliter le commerce maritime.

Garde cétiére
41. (1) Le ministre étant responsable des
services de garde cOtieére, ses pouvoirs et
fonctions s’étendent d’une facon générale &
tous les domaines de compétence du Parle-
ment non attribués de droit a d’autres ministe-
res ou organismes fédéraux concernant :

ch.31

27

Reglements

Autributions

Activités

Responsabilité
du ministre



S etlective

wlions

C.31

(a) services for the safe, economical and
efficient movement of ships in Canadian
waters through the provision of

(1) aids to navigation systems and ser-
vices,

(i1) marine communications and traffic
management services,

(HI) ice breaking and ice management
& &
services, and

(iv) channel maintenance;

(b) the marine component of the federal
search and rescue program;

(¢) pleasure craft safety, including the
regulation of the construction, inspection,
equipment and operation of pleasure craft;

(d) marine pollution prevention and re-
sponse; and

(e) the support of departments, boards and
agencies of the Government of Canada
through the provision of ships, aircraft and
other marine services.

(2) The Minister shall ensure that the
services referred to in subparagraphs (1)(«)(i)
to (iv) are provided in a cost effective manner.

Marine Sciences

42. In exercising the powers and perform-
ing the duties and functions assigned by
paragraph 4(1)(¢) of the Department of Fish-
eries and Oceans Act, the Minister may

(a) collect data for the purpose of under-
standing oceans and their living resources
and ecosystems;

() conduct hydrographic and oceano-
graphic surveys of Canadian and other
waters;

(¢) conduct marine scientific surveys relat-
ing to fisheries resources and their support-
ing habitat and ecosystems;

() conduct basic and applied research
related to hydrography, oceanography and
other marine sciences, including the study

Oceans

a) les services destinés a assurer la séeuritd,
la rentabilité ¢t Pefficacité du déplacement
des navires dans Tes caux canadiennes puar I
fourniture :
(1) de systemes ¢t de services daide a la
navigation,
(i1) de services de communication mariti-
me ¢t de gestion du trafic maritime,
(iit) de services de brise-glace ¢t de
surveillance des glaces,
(iv) de services d'entretien des canaux:
Hy le volet maritime du programme fédéral
de recherche et de sauvetage:;
¢) la séeurnté de la navigation de plaisance,
y compris la réglementation de fa construc-
ton, de 'inspection, de 'équipement et du
fonctionnement des embarcations de plai-
sanees;
d) Ta prévention de la pollution marine et
IMintervention environnementile:
¢) les services de navigation maritime et
adrienne ¢t fes autres services maritimes
fournis aux ministéres et organismes édé-
raux.

(2) Le ministre que fes
services mentionnés aux sous-alinéas (Da)(i)
d (iv) sont dispensés de la manmicre la plus
économique et la plus judicieuse possible.

devra s'assurer

Sciences de la mer

42. Dans le cadre de ses attributions au titre
de 'alinéa 4(1)¢) de 1a Lof sur le ministére des
Péches et des Océans, le ministre est investi
des pouvoirs suivants :

a) assurer la collecte de données en vue

d’une meilleure connaissance des océans,

de leurs ressources biologiques et de leurs
écosystemes;

h) effectuer des levés hydrographiques et

océanographiques dans les caux canadien-

nes et autres:

¢y effectuer des levés scientifiques concer-

nant les ressources halicutiques, leur habi-

tat ct les éeosystemes;

d) entreprendre des recherches fondamen-

tles et appliquées dans les domaines de

45 Bz, 1
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of fish and their supporting habitat and
ecosystems;

(e) carry out investigations for the purpose
of understanding oceans and their living
resources and ecosystems;

(f) prepare and publish data, reports, statis-
tics, charts, maps, plans, sections and other
documents;

(g) authorize the distribution or sale of data,
reports, statistics, charts, maps, plans, sec-
tions and other documents;

(/1) prepare in collaboration with the Minis-
ter of Foreign Affairs, publish and authorize
the distribution or sale of charts delineating,
consistently with the nature and scale of the
charts, all or part of the territorial sea of
Canada, the contiguous zone of Canada, the
exclusive economic zone of Canada and the
fishing zones of Canada and adjacent
walters;

(/) participate in ocean technology develop-
ment; and

(/) conduct studies to obtain traditional
ecologicul knowledge for the purpose of
understanding oceans and their living re-
sources and ecosystems.

43. Subject to section 4 of the Department
of Fisheries and Oceans Act respecting the
powers, duties and functions of the Minister in
relation to matters mentioned in that section
over which Parliament has jurisdiction, the
Minister

(«) is responsible for coordinating, promot-

ing and recommending national policies

and programs with respect to fisheries
science, hydrography, oceanography and
other marine sciences;

() in carrying out his or her responsibilities
under this section, may

(i) conduct or cooperate with persons
conducting applied and basic research
programs and investigations and eco-
nomic studies for the purpose of under-

I’hydrographie, de I’océanographie et des
autres sciences de la mer, y compris I’étude
des poissons, de leur habitat et des écosysteé-
mes;

e) procéder a des enquétes en vue d’une
meilleure connaissance des océans, de leurs
ressources biologiques et de leurs écosyste-
mes;

/) érablir et publier des données, rapports,
statistiques, cartes, plans, sections et autres
documents;

g) autoriser la distribution ou la vente de
données, rapports, statistiques, cartes,
plans, sections et autres documents;

) dresser, en collaboration avec le ministre
des Affaires étrangéres, et publier des cartes
marines montrant, en fonction de leur
échelle et de leur finalité, tout ou partie de
la mer territoriale, de la zone contigu€, de
la zone économique exclusive et des zones
de péche du Canada, ainsi que des eaux
adjacentes, et en autoriser la distribution ou
la vente;

iy participer a Pavancement de la technolo-
gie marine;

J) effectuer des études pour mettre & profit
les connaissances écologiques traditionnel-
les en vue d’une meilleure connaissance des
océans, de leurs ressources biologiques et
de leurs écosystémes.

43. Dans le cadre fixé pour I’exercice de ses
attributions par ’article 4 de la Loi sur le
ministére des Péches et des Océans, il incom-
be au ministre de recommander, de promou-
voir et de coordonner les orientations, les
objectifs et les programmes du gouvernement
fédéral en ce qui touche les péches, I'hydro-
graphie, I’océanographie et les autres sciences
de la mer. A cette fin, il peut exécuter — ou
collaborer avec des personnes qui exécu-
tent — des programmes de recherche fonda-
mentale et appliquée, ainsi que des analyses et
des études économiques, en vue d’une meil-
leure connaissance des océans, de leurs res-
sources biologiques et de leurs écosystemes.
peut a cet effet établir ou maintenir — notam-
ment & bord de navires — des instituts de
recherche, des laboratoires et d’autres instal-
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standing  oceans  and  their living  re-
sources and ecosystems, and

(i1) for that purpose maintain and operate
ships, rescarch institutes, laboratories
and other facilities for research, survey-

ing and monitoring for the purpose of

understanding  oceans and their living

resources and ecosystems; and
(¢) may provide marine scientific advice,
services and support to the Government of
Canada and, on behalf of the Government,
to the governments of the provinces, to
other states, to international organizations
and to other persons.

44. The Minister may

(a) request the Minister of Foreign Affairs
to attach to a consent of the Minister of
Foreign Affairs under paragraph 3(2)(¢) of
the Coasting Trade Act a condition that the
foreign ship or non-duty paid ship supply
the Minister with the results of the marine
scientific research conducted by that ship in
waters that form part of Canada or in which
Canada has sovereign rights under interna-
tional law; and

(h) establish guidelines, not inconsistent
with Canada’s international obligations, for
use by foreign ships and non-duty paid ships
in conducting marine scientific research in
waters that form part of Canada or in which
Canada has sovereign rights under interna-
tional law,

45. As the Minister responsible for hydro-
graphic services, the powers, duties and
functions of the Minister extend to and include
all matters over which Parliament has juris-
diction, not assigned by law to any other
department, board or agency of the Govern-
ment of Canada, relating to

{(a) setting standards and establishing guide-
tines for use by hydrographers and others in
collecting data and preparing charts on
behalf of the Minister; and

(h) providing hydrographic advice, services
and support to the Government of Canada

Oceans

lations de recherche, d'étude et de controle. et
veiller o leur fonctionnement. It peut. de plus.
fournir conseils, services et souticn dans e
domaine des sciences de la mer au gouverne-
ment du Canada et au nom de celui-ci, aux
gouvernements  des  provinees,  aux  autres
Etats, aux organismes  internationaux et i
loute autre personne.,

44. Le ministre peut demander au ministre
des Affaires érangéres d assujettir octroi de
la licence visée & Palinéa 3(2)¢) de la Loi sur
le cabotage 4 la condition que lui soient
fournis, pour le compte du navire étranger ou
non dédouané en résultats  des
recherches  océanographiques  auxquelles  a
servi ce dernier dans fes caux faisant partie du
Canada ou sur lesquelles le droit international
reconnait & celui-ci des droits souverains. 1l
peut en outre Etablir, & intention des navires
Strangers et non dédouands, des directives
compatibles avec les obligations internationa-
les du Canada au sujet de la recherche
océanographique dans ces mémes zones mari-
times.

cause, les

45. Le ministre étant responsable des servi-
ces hydrographiques, ses pouvoirs et fonc-
tions sétendent d’une facon générale i tous
les domaines de compétence du Parlement
non attribués de droit & d’autres ministéres ou
organismes {édéraux concernant :

a) I'érablissement de normes et de directi-

ves, & I'intention notamment des hydrogra-

phes, relativement & la collecte des don-
nées et a la préparation des cartes sous
autorité du ministre;
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and. on behalf of the Government, to the
sovernments of the provinces, to other
states, to international organizations and to
other persons.

46. A hydrographer may, for the purpose of
conducting a hydrographic survey on behalf
of the Minister, enter on or pass over the lands
of any person. but shall take all reasonable
precautions to avoid causing any damage in
doing so.

Fees

47. (1) The Minister may, subject to any
regulations that the Treasury Board may make
for the purposes of this section, fix the fees to
be paid for a service or the use of a facility
provided under this Act by the Minister, the
Department or any board or agency of the
Government of Canada for which the Minister
has responsibility.

(2) Fees for u service or the use of a facility
that are fixed under subsection (1) may not
exceed the cost to Her Majesty in right of
Canada of providing the service or the use of
the facility.

48. The Minister may, subject to any
regulations that the Treasury Board may make
for the purposes of this section, fix fees in
respect of products, rights and privileges
provided under this Act by the Minister, the
Department or any board or agency of the
Government of Canada for which the Minister
has responsibility.

49. (1) The Minister may, subject to any
regulations that the Treasury Board may make
tfor the purposes of this section, fix fees in
respect of regulatory processes or approvals
provided under this Act by the Minister, the
Department or any board or agency of the
Government of Canada for which the Minister
has responsibility.

(2) Fees that are fixed under subsection (1)
shall in the aggregate not exceed an amount
sulficient to compensate Her Majesty in right
of Canada for any reasonable outlays incurred

b) la prestation de conseils et de services en
matiere hydrographique au gouvernement
du Canada et, au nom de celui-ci, aux
gouvernements des provinces, aux autres
Etats, aux organismes internationaux et
toute autre personne.

46. Tout hydrographe peut, afin d’effectuer
un levé hydrographique sous [’autorité du
ministre, pénétrer sur la propriété de qui que
ce soit ou la traverser; il prend toutefois toutes
les précautions voulues pour éviter d’y causer
des dommuages.

Facturation

47. (1) Le ministre peut, sous réserve des
réglements d’application du présent article
éventuellement pris par le Conseil du Trésor,
fixer les prix a payer pour la fourniture de
services ou d’installations au titre de la
présente loi par lui-méme ou le ministére, ou
tout organisme fédéral dont il est, du moins en
partie, responsable.

(2) Les prix fixés dans le cadre du paragra-
phe (1) ne peuvent excéder les cofits supportés
par Sa Majesté du chef du Canada pour la
fourniture des services ou des installations.

48. Le ministre peut, sous réserve des
réglements d’application du présent article
éventuellement pris par le Conseil du Trésor,
fixer les prix 4 payer pour la fourniture de
produits ou I’attribution de droits ou d’avanta-
ges au titre de la présente loi par lui-méme ou
le ministére ou tout organisme fédéral dont il
est, du moins en partie, responsable.

49. (1) Le ministre peut, sous réserve des
reglements d’application du présent article
éventuellement pris par le Conseil du Trésor,
fixer les prix & payer pour la fourniture de
procédés réglementaires ou I'attribution d’au-
torisations réglementaires au titre de la pré-
sente loi par lui-méme ou le ministére, ou tout
organisme fédéral dont il est, du moins en
partie, responsable.

(2) Les prix fixés dans le cadre du paragra-
phe (1) ne peuvent dépasser, dans I’ensemble,
un montant suflisant pour indemniser Sa
Majesté du chef du Canada des dépenses
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by Her Majesty for the purpose of providing
the regulatory processes or approvals.

50. (1) Before fixing a fee under this Act,
the Minister shall consult with such persons or
bodies as the Minister considers to be inter-
ested in the matter.

{(2) The Minister shall, within 30 days after
fixing a fee under this Act, publish the fee in
the Canada Gazette and by such appropriate
electronic or other means that the Treasury
Board may authorize by regulation.

(3) Any fee fixed under this Act shall stand
referred to the Committee referred to in
section 19 of the Starutory Instruments Act 10
be reviewed and scrutinized as if it were a
statutory instrument.

51. The Treasury Board may make regula-
tions for the purposes of section 47, 48, 49 or
50.

52. (1) The administration of this Act shall,
within three years after the coming into force
of this section, be reviewed by the Stunding
Committec on Fisherics and Oceans,

(2) The Committee shall undertake a com-
prehensive review  of the provisions and
operation of this Act, including the conse-
quences of its implementation, and shall,
within a year alter the review is undertaken or
within such further time as the House of
Commons may authorize, submit a report to
Parliament thereon including a statement of
any changes to this Act or its administration
that the Committee would recommend.

52.1 The Governor in Council may, on the
recommendation of the Minister, make regu-
lations for carrying out the purposes and
provisions of this Act and, in particular, but
without restricting the generality of the fore-
going, may make regulations

(«) prescribing marine environmental gual-
ity requirements and standards;

(h) respecting the powers and duties of

persons designated by the Minister as

enforcement officers; and

Oceans

entrainées pour elle par la fourniture des
procédés régiementaires ou [attribution des
autorisations réglementaires.

50. (1) Avant de fixer un prix dans le cadre
de la présente loi, le ministre consulte les
personnes de droit public et de droit privé qu’il
juge intéressées.

(2) Dans les trente jours suivant la fixation
d’un prix dans fc cadre de la présente loi, le
ministre publie celui-ci dans 1o Gazette du
Canada et par tout autre moyen indiqué,
notamment électronique, que le Conseil du
Trésor peut, par reglement, autoriser.

(3) Le comité visé a I'article 19 de la Loi sur
les textes réglementaires est saist d’office des
prix fixés dans le cadre de la présente loi pour
que ceux-ci fassent Pobjet de Péude et du
controle prévus pour les textes réglementai-
res.

51. Le Conseil du Trésor peut prendre des
reglements d’application des articles 47 & 50.

&

52, (1) Le Comité permanent des péehes et
des océuns est chargé de I'examen de Uappli-
cation de fa présente loi, duns les trois ans
suivant Pentrée en vigueur du présent article.

(2) Le comité examine & fond les disposi-
tions de L présente loi ainsi que les consé-
quences de son application en vue de la
présentation. dans un délai d'un an & compter
du début de Fexamen ou tel délai plus fong
autorisé par la Chambre des communes, d'un
rapport au Parlement ou scront consignées ses
conclusions ainst que ses recommandations,
sl y o lieus quant aux modifications de la
présente loi ou des modalités d application de
celle-ci qui seraient souhaitables.

52.1 Sur la recommandation du ministre. le
gouverneur en conseil peut, par reglement,
prendre les mesures néeessatres & Papplica-
tion de fa présente loi, notamment :

«) établir des exigences et des normes

concernant fa qualite du mikieu marin;

by régir 'exercice des attributions confé-

rées aux agents de autorité désignés par le
ministre;

45 Eriz. 1l

Consultations

Publication

Renvoi en
comiié

Pouvoir
réglementuire

Examen

Rapport au
Pariemens

Reglenents



1996

Bill C-25

Exenmiption
from
Regulations
At

Reference to

serutiny

commitiee

Repeal

Repeat of
RS e TN

R.S..c. A2

Océans

(¢) respecting the implementation of provi-
sions of agreements made under this Act.

CONDITIONAL AMENDMENTS

53. If Bill C-25, introduced during the
second session of the thirty-fifth Parliament
and entitled An Act respecting regulations
and other documents, including the review,
registration, publication and parliamenta-
ry scrutiny of regulations and other docu-
ments and to make consequential and
related amendments to other Acts, is ass-
ented to, then, on the later of the day on
which section 27 of that Act comes into force
and the day on which this Act is assented to,

(a) subsection 36(2) of this Act is replaced
by the following:

(2) An order made under this section is
exempt from the regulatory process under the
Regulations Act.

(b) subsection 50(3) of this Act is replaced
by the following:

(3) Any fee fixed under this Act shall stand
permanently referred to a committee de-
scribed in section 25 of the Regulations Act to
be scrutinized as if it were a regulation.

REPEALS

54. The Canadian Laws Offshore Applica-
tion Act, chapter 44 of the Statutes of
Canada, 1990, is repealed.

55. The Territorial Sea and Fishing Zones
Act is repealed.

RELATED AMENDMENTS

Aeronautics Act

56. The definition “Canada” in subsec-
tion 3(1) of the Aeronautics Act is repealed.

¢) mettre en oeuvre les dispositions des
accords conclus en vertu de la présente loi.

MODlFlCA’ﬁONS CONDITIONNELLES

53. En cas de sanction du projet de loi
C-25, déposé au cours de la deuxiéeme
session de la trente-cinquiéme législature et
intitulé Loi concernant les réglements et
autres textes, y compris leur examen, enre-
gistrement, publication et contrdle parle-
mentaire, et modifiant certaines lois en
conséquence, a I’entrée en vigueur de Parti-
cle 27 de ce projet de loi ou a celle de la
présente loi, la derniere en date étant
retenue :

a) le paragraphe 36(2) de la présente loi
est remplacé par ce qui suit :

(2) Le décret est soustrait au processus
réglementaire prévu par la Loi sur les régle-
ments.

b) le paragraphe 50(3) de la présente loi
est remplacé par ce qui suit :

(3) Le comité visé a Iarticle 25 de la Loi sur
les réglements est saisi d’office des prix fixés
dans le cadre de la présente loi pour que
ceux-ci fassent I’objet de I’étude et du contré-
le prévus pour les reglements.

ABROGATIONS

54. La Loi sur Papplication extracdtiére
des lois canadiennes, chapitre 44 des Lois du
Canada de 1990, est abrogée.

53. La Loi sur la mer territoriale et la zone
de péche est abrogée.

MODIFICATIONS CORRELATIVES

Loi sur I’aéronautique

56. La définition de « Canada », au para-
graphe 3(1) de la Loi sur ’aéronautique, est
abrogée.
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Broadcasting Act

57. Paragraph 4(2){(c) of the Broadcasting
Act is replaced by the following:

(¢) any platform, rig, structure or formation
that is aflixed or attached to land situated in
the continental shelf ot Canada.

Canada Petroleum Resources Act

58. Paragraph (b) of the definition “fron-
tier lands” in section 2 of the Canada
Petroleum Resources Act is replaced by the
following:

(h) submarine areas, not within a prov-
ince, in the internal waters of Canada, the
territorial sea of Canada or the continen-
tal shelf of Canada;

Canada Ports Corporation Act

59. The portion of subsection 43(1) of the
Canada Ports Corporation Act before para-
graph (a) is replaced by the following:

43. (1) The Corporation may, as provided in
section 46, seize any vessel in Cuanadian
waters in any case

60. The portion of subsection 17(1) of
Schedule I to the Act before paragraph («)
is replaced by the following:

17. (1) A local port corporation may, as
provided in section 20 of this Schedule, scize
any vessel in Canadian waters in any case

Canadian Environmental Assessment Act

61. Paragraph (b) of the definition ‘“fed-
eral lands” in subsection 2(1) of the Cana-
dian Environmental Assessment Act is re-
placed by the following:

(h) the following lands and areas, name-
ly,
(1) the internal waters of Canada,

(i1) the territorial sea of Canada,

Oceans

Loi sur la radiodiffusion

57. Lalinéa 4(2)c) de la Loi sur la

radiodiffusion est remplacé par ce qui suit :
¢) d'une plate-forme. installation, construc-
tion ou formation fixée au plateau continen-
tal du Canada.

Loi fédérale sur les hydrocarbures

58. L’alinéa b) de la définition de « terres
domaniales », a Particle 2 de la Loi fédérale
sur les hydrocarbures, est remplacé par ce
qui suit :

b) soit dans les zones sous-marines non
comprises dans le territoire d’une provin-
ce, et faisant partie des eaux intéricures,
de la mer territoriale ou du plateau
continental du Canada.

Loi sur la Société canadienne des ports

59. Le passage du paragraphe 43(1) de la
Lot sur la Société canadienne des ports
précédant I’alinéa a) est remplacé par ce
qui suit :

43. (1) La Société peut, selon les modalités
prévues i Darticle 46, saisir un navire dans les
limites des eaux canadiennes dans les cas
suivants :

60. Le passage du paragraphe 17(1) de
P’annexe I de la méme loi précédant ’alinéa
«) est remplacé par ce qui suit ;

17. (1) La sociélé portuaire locale peut,
selon les modalités prévues a Particle 20 de la
présente annexe, saisir un navire dans les
limites des eaux canadiennes dans les cas
sutvants :

Loi canadienne sur I évaluation
environnementale

61, Lalinéa b) de la délinition de « terri-
toire domanial », au paragraphe 2(1) de la
Loi canadienne sur Uévaluation environne-
mentale, est remplacé par ce (ui suit :

b} les caux intéricures, fa mer territoriale,
la zone deconomigue  exclusive et e
plateau continental du Canada:
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(iii) the exclusive economic zone of
Canada, and

(iv) the continental shelf of Canada,
and

Canadian Environmental Protection Act

62. Paragraph (b) of the definition “fed-
eral lands” in section 52 of the Canadian
Environmental Protection Act is replaced by
the following:

(h) the following lands and areas, name-
ly,
(1) the internal waters of Canada,
(i) the territorial sea of Canada,
(iil) the exclusive economic zone of
Canada, and
(iv) the continental shelf of Canada,
and

63. Paragraphs 66(2)(¢) and (d) of the Act
are replaced by the following:

(d) the exclusive economic zone of Canada;

Canadian Transportation Accident
Investigation and Safety Board Act

64. (1) Paragraph 3(1)(a) of the Canadian
Transportation Accident Investigation and
Safety Board Act is replaced by the follow-

ing:

() in or over Canada;

(2) Paragraph 3(2)(a) of the Act is re-
placed by the following:

{ar) in Canada; and

Loi canadienne sur la protection de
I’ environnement

62. L’alinéa b) de la définition de « terri-
toire domanial », 4 I’article 52 de la Loi
canadienne sur la protection de I’environne-
ment, est remplacé par ce qui suit :

b) les eaux intérieures, la mer territoriale,
la zone économique exclusive et le
plateau continental du Canada;

63. Les alinéas 66(2)c) et d) de la méme loi
sont remplacés par ce qui suit :

d) la zone économique exclusive du Canada;

Loi sur le Bureau canadien d’ enquéte sur les
accidents de transport et de la sécurité des
transports

64. (1) L’alinéa 3(1)a) de la Loi sur le
Bureau canadien d’enquéte sur les accidents
de transport et de la sécurité des transports
est remplacé par ce qui suit :

a) en territoire canadien ou dans I’espace
aérien correspondant;

(2) Le paragraphe 3(2) de la méme loi est
remplacé par ce qui suit :

N

(2) La présente loi s’applique a tout acci-
dent maritime survenu en territoire canadien.
Elle s’applique de plus a tout accident mariti-
me survenu en tout autre lieu — y compris la
zone visée au paragraphe (3) — lorsque soit
une autorité compétente a présenté une de-
mande d’enquéte au Canada, soit est en cause
un navire immatriculé ou muni d’un permis au
Canada, soit un témoin de ’accident, habile a
témoigner, ou une personne en possession de
renseignements concernant un facteur possi-
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(3) Subsection 3(3) of the Act is replaced
by the following:

(3) This Act also applies in respect of

marine occurrences related to an  activity

concerning the exploration or exploitation of

the continental shelf of Canada, where the
marine occurrence takes place in waters above
the continental shelf of Canada.

(4) Paragraph 3(d)(a) of the Act is re-
placed by the following:

(«) in Canada, if the railway or commodity
pipeline is within the legislative authority of
Parliament; and

(5) Subsection 3(5) of the Act is repealed.

Coastal Fisheries Protection Act

65. Subsections 4(2) and (3) of the Coastal
Fisheries Protection Act are replaced by the
following:

(2) No person, being aboard a [oreign
fishing vessel or being a member of the crew
of or attached to or employed on a forcign
fishing vessel, shall fish or prepare to fish for
a sedentary species of fish in any portion of the
continental shelf of Canada that is beyond the
limits of Canadian fisheries waters, unless
authorized by this Act or the regulations or any
other law of Canada.

(3) For the purposes of subsection (2).
“sedentary species” means any living organ-
ism that, at the harvestable stage, either is
immobile on or under the seabed or is unable
to move except in constant physical contact
with the seabed or subsotl.

Oceuns

ble de celui-ci arrive ou est trouvé quelgue
part au Canada.

(3) Le paragraphe 3(3) de la méme loi est
remplacé par ce qui suit :

(3) La présente loi s’applique aussi i tout
accident maritime lié & une activité d’explora-
tion ou dexploitation du platcau continental
canadien ct survenu dans fes caux surjacentes.

(4) Le paragraphe 3(4) de la méme loi est
remplacé par ce qui suit :

(4) La présente loi sapplique a tout acci-
dent ferroviaire ou de productoduc survenu
soit en territoire canadien lorsque est en cause
un chemin de fer ou un productoduc de
compétence [édérale, soit en tout autre ieu
lorsqu’une autorité compétente a présenté une
demande d'enquéte au Canadi.

(5) Le paragraphe 3(5) de [a méme loi est
abrogé.

Lot sur la prorection des péches cotieres

65. Les paragraphes 4(2) et (3) de la Loi
sur la protection des péches citiéres sont
remplacés par ce qui suit :

(2) Sauf autorisation prévue par la présente
foi ou ses reglements ou une autre loi cana-
dicnne, il est imterdit aux personnes se trou-
vant i bord d'un bateau de péche étranger, ou
qui y sont affectées ou employées, ou qui font
partic de son équipage, de pécher ou de se
préparer a pécher toute espeéce sédentaire de
poisson en quelque partie du plateau continen-
tal canadien située au-deld des caux de péche
canadiennes.

(3) Pour Papplication du paragraphe (2),
«espece sédentaire » s'entend des organismes
qui. au stade ot ils peuvent étre péchés, sont
soit immobiles sur le fond de fa mer ou dans
le sous-sol marin, soit incapables de  se
déplacer autrement quen restant  constam-
ment en contact avee ce fond ou ce sous-sol.

45 Eviz 1

Platcan
continenti

Application :
accident
ferroviaire ou
de
productodug

R ch.
3

L.
C-33

1990, ch. 4.
art. 13

Especes
sédentaires

Détimuon de
« esplue
sédentire »



1996

1992, ¢. 3
fc. C-33.3]

“Canadian
waters™

« eany
cunadicmies »

R.S..¢.C-46

1990. ¢. 44,
s 1S

Definition of
“ship™

1990, ¢. 44,
s 15

Offences
outside of
Canada

Océans

Coasting Trade Act

66. (1) The definition “continental shelf”
in subsection 2(1) of the Coasting Trade Act
is repealed.

(2) The definition “Canadian waters” in
subsection 2(1) of the Act is replaced by the
following:

“Canadian waters” means the inland waters
within the meaning of section 2 of the Cus-
toms Act, the internal waters of Canada and
the territorial sea of Canada;

Criminal Code

67. Subsection 477(1) of the Criminal
Code is replaced by the following:

477. (1) In sections 477.1 to 477.4, “ship”
includes any description of vessel, boat or
craft designed, used or capable of being used
solely or partly for marine navigation, without
regard to method or lack of propulsion.

68. Section 477.1 of the Act is replaced by
the following:

477.1 Every person who commits an act or
omission that, if it occurred in Canada, would
be an offence under a federal law, within the
meaning of section 2 of the Oceans Act, is
deemed to have committed that act or omis-
sion in Canada if it is an act or omission

(@) in the exclusive economic zone of

Canada that

(1) is committed by a person who is in the
exclusive economic zone of Canada in
connection with exploring or exploiting,
conserving or managing the natural re-
sources, whether living or non-living, of
the exclusive economic zone of Canada,
and

(i1) is committed by or in relation to a
person who is a Canadian citizen or a
permanent resident within the meaning
of the Immigration Act,

(h) that is committed in a place in or above
the continental shelf of Canada and that is
an offence in that place by virtue of section
20 of the Oceans Act,

Loi sur le cabotage

66. (1) La définition de « plateau conti-
nental », au paragraphe 2(1) de la Loi sur le
cabotage, est abrogée.

(2) La définition de « eaux canadiennes »,
au paragraphe 2(1) de la méme loi, est
remplacée par ce qui suit :

« eaux canadiennes » Les eaux internes au
sens de Particle 2 de la Loi sur les douanes,
les eaux intérieures et la mer territoriale du
Canada.

Code criminel

67. Le paragraphe 477(1) du Code crimi-
nel est remplacé par ce qui suit :

477. (1) Aux articles 477.1 4 477.4, « navi-
re » s’entend de tout genre de bitiment, bateau
ou embarcation concu, utilisé ou utilisable,
exclusivement ou non, pour la navigation
maritime, autopropulsé ou non et indépen-
damment de son mode de propulsion.

68. L’article 477.1 de la méme loi est
remplacé par ce qui suit :

477.1 Le fait— acte ou omission — qui,
survenu au Canada, constituerait une infrac-
tion au droit fédéral — au sens de ’article 2 de
la Loi sur les océans — est réputé y avoir été
commis s’il est survenu :

a) dans la zone économique exclusive du
Canada et que :

(i) d’une part, son auteur s’y trouvait aux
fins d’exploration ou d’exploitation, de
conservation ou de gestion des ressources
naturelles, biologiques ou non,

(it) d’autre part, il vise un citoyen
canadien ou un résident permanent au
sens de la Loi sur I’immigration;

b) dans un lieu situé sur le plateau continen-
tal du Canada ou dans I’espace marin ou
aérien correspondant et constitue une in-
fraction dans ce lieu par application de
I’article 20 de la Loi sur les océans;

¢) 4 Pextérieur du Canada, 4 bord ou au
moyen d’un navire immatriculé ou auquel
un permis ou un numéro d’enregistrement a
été accordé sous le régime d’une loi fédéra-
le:
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(¢) that is committed outside Canada on
board or by means of a ship registered or
licensed. or for which an identification
number has been issued. pursuant to any
Act of Parliament;

() that is committed outside Canada in the
course of hot pursuit; or

(¢) that is committed outside the territory of
any state by a Canadian citizen.

69. (1) Subsection 477.2(1) of the Act is
replaced by the following:

477.2 (1) No proceedings in respect of an
offence committed in or on the territorial sea
of Canada shall be continued unless the
consent of the Attorney General of Canada is
obtained not later than cight days afier the
proceedings are commenced, if the accused is
not a Canadian citizen and the offence is
alleged to have been committed on board any
ship registered outside Canada.

(2) Subsections 477.2(2) and (3) of the Act
are replaced by the following:

(2) No proceedings in respect of which
courts have jurisdiction by virtue only of
paragraph 477.1(«) or (h) shall be continued
unless the consent of the Attorney General of
Canada is obtained not later than eight days
after the proceedings are commenced, if the
accused is not a Canadian citizen and the
offence is alleged to have been commitied on
board any ship registered outside Canada.

(3) No proceedings in respect of which
courts have jurisdiction by virtue only of
paragraph 477.1(d) or (¢) shall be continued
unless the consent of the Attorney General of
Canada 1s obtained not later than eight days
after the proceedings are commenced.

70. (1) The portion of subsection 477.3(1)
of the Act before paragraph (b) is replaced
by the following:

477.3 (1) Every power of arrest, entry,
scarch or scizure or other power that could be
exercised in Canada in respect of an act or
omission referred to in section 477.1 may be
excrcised, in the circumstances referred 1o in
that section,

Oceans

dy o Pextériear du Canada. lors d'une

poursuite immédiate:
e) a Pextéricur du territoire de tout B
son auteur est citoyen canadien,

69. (1) Le paragraphe 477.2(1) de la
meme loi est remplacé par ce qui suit ¢

477.2 (1) 11 est mis [in aux poursuites
refatives & toute infraction présumde avoir été
commise, dans les limites de la mer territoria-
le du Canada & bord d’un navire immatriculé
d Pextérieur du Canada, par une personne
nayant pas la citoyenneté  canadienne, 3
moins que e procurcur général du Canada
i ait donnd son consentement au plus tard huit

Jours apres qu’elles ont éié intentées.

(2) Les paragraphes 477.2(2) et (3) de la
meéme loi sont remplacés par ce qui suit :

(2) 1 est mis fin aux poursuites refatives &
une infraction qui. d’une part, est présumée
avoir été commise & bord d'un navire immatri-
culé a Pextérieur du Canada par une personne
nayant pas la citoyenneté canadienne et qui.
d autre part, ne ressortit aux tribunaux que par
application des alinéas 477.1a¢) ou b)), & moins
que le procureur général du Canada n’ait
donn¢ son consentement au plus tard huit jours
apres quelles ont é1¢ inteniées.

(3) I est mis {in aux poursuites refatives i
une infraction qui ne ressortit aux tribunaux
que par application des alinéas 477.1d) ou ¢),
d moins que le procureur général du Canada
n’ait donné son consenterment au plus tard huit

Jours apres quelles ont ¢1¢ intentées.

70. (1} Le passage du paragraphe
477.3(1) de la méme loi précédant Palinéa b)
est remplacé par ce qui suit :

477.3 (1) Tous les pouvoirs — notamment
ceux dlurrestation. dacees o des licux, de
perquisition. de fouille et de  saisie — qui
peuvent €tre exerceés au Canada a égard d’'un
fait visé o Darticle 477.1 peuvent ’ére & cet
ceard ot dans les circonstances mentionnées
cet article
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(a) at the place or on board the ship or
marine installation or structure, within the
meaning of scction 2 of the Oceans Act,
where the act or omission occurred; or

(2) Subsections 477.3(2) and (3) of the Act
are replaced by the following:

(2) A justice or judge in any territorial
division in Canada has jurisdiction to autho-
rize an arrest, entry, search or seizure or an
investigation or other ancillary matter related
to an offence

(«) committed in or on the territorial sea of
Canada or any area of the sea that forms part
of the internal waters of Canada, or

(h) referred to in section 477.1

in the same manner as if the offence had been
committed in that territorial division.

(3) Where an act or omission that is an
offence by virtue only of scction 477.1 is
alleged to have been committed on board any
ship registered outside Canada, the powers
referred to in subsection (1) shall not be
exercised outside Canada with respect to that
act or omission without the consent of the
Attorney General of Canada.

71. (1) Subsections 477.4(1) and (2) of the
Act are repealed.

(2) Paragraphs 477.4(3)(a) and (D) of the
Act are replaced by the following:

() a certificate referred to in subsection
23(1) of the Oceans Act, or

(h) a certificate issued by or under the
authority of the Minister of Foreign Affairs
containing a statement that any geographi-
cal location specified in the certificate was,
at any time material to the proceedings, in
an area of a fishing zone of Canada that is
not within the internal waters of Canada or
the territorial sea of Canada or outside the
territory of any state,

72. The Act is amended by adding the
following after section 481:

N

a) a !’endroit ou & bord du navire ou de
I’ouvrage en mer — au sens de ’article 2 de
la Loi sur les océans —ou le fait est
survenu;

(2) Les paragraphes 477.3(2) et (3) de la
méme loi sont remplacés par ce qui suit :

(2) Un juge de paix ou un juge de toute
circonscription territoriale au Canada a com-
pétence pour autoriser les mesures d’enquéte
el autres mesures accessoires — notamment
en matiére d’arrestation, d’accés & des lieux,
de perquisition, de fouille et de saisie —a
Pégard d’une infraction soit visée i ’article
477.1, soit commise dans les limites de la mer
territoriale du Canada ou dans un espace
maritime faisant partie des eaux intérieures du
Canada, comme si elle avait été perpétrée
dans son ressort ordinaire.

(3) Dans le cas ot un fait qui ne constitue
une infraction que par application de I’article
477.1 est présumé survenu a bord d’un navire
immatriculé & extérieur du Canada, les
pouvoirs mentionnés au paragraphe (1) ne
peuvent étre exercés i I'extérieur du Canada
4 P’égard de ce fait sans le consentement du
procureur général du Canada.

71. (1) Les paragraphes 477.4(1) et (2) de
la méme loi sont abrogés.

(2) Les alinéas 477.4(3)a) et b) de la méme
loi sont remplacés par ce qui suit :

a) visé au paragraphe 23(1) de la Loi sur les
océans,

b) délivré sous D'autorité du ministre des
Affaires étrangéres et attestant qu’un lieu se
trouvait & un moment donné soit dans une
partie d’une zone de péche non comprise
dans les eaux intérieures ou la mer territo-
r}iale du Canada, soit a P'extérieur de tout
Etat.

72. La méme loi est modifiée par adjonc-
tion, apres Particle 481, de ce qui suit :
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481.1 Where an offence is committed in or
on the territorial sea of Canada or any area of
the sea that forms part of the internal waters of
Canada, proceedings in respect thereof may,
whether or not the accused is in Canada, be
commenced and an accused may be charged,
tried and punished within any territorial
division in Canada in the same manner as if the
offence had been committed in that territorial
division.

481.2 Subject to this or any other Act of
Parliament, where an act or omission is
committed outside Canada and the act or
omission, when committed in those circum-
stances, is an offence under this or any other
Act of Parliament, proceedings in respect
thercof may, whether or not the accused is in
Canada, be commenced, and an accused may
be charged, tried and punished within any
territorial division in Canada in the same
manner as if the offence had been committed
in that territorial division.

481.3 For greater certainty, the provisions
of this Act relating to

(a) the requirement of the appcarance of an

accused at proceedings, and

(h) the exceptions to that requirement

apply to proceedings commenced in any terri-
torial division pursuant to section 481, 481.1
or481.2.

Customs Act

73. (1) The definitions “Canada™, “inter-
nal waters” and “territorial sea” in subsec-
tion 2(1) of the Customs Act are repealed.

(2) Subsection 2(2) of the Act is replaced
by the following:

(2) The Governor in Councii may from time
to time by regulation temporartly restrict, for
the purposes of this Act, the extent of Cana-
dian waters, including the inland waters, but
no such regulation shall be construed as

foregoing any Canadian rights in respect of

walers so restricted.

74. Subsection 11(5) of the Act is replaced
by the following:

Oceans

481.1 L'infraction commise dans les limites
de la mer territoriale du Canada ou de tout
espace maritime faisant partie des eaux inté-
rieures du Canada peut étre poursuivie, jugée
et punie dans toute circonscription territoriale
du Canada comme si DPinfraction avait éé
commise dans cette circonscription, que I’ac-
cusé soit présent ou non au Canada.

481.2 Sous réserve des autres dispositions
de la présente loi et de toute autre loi fédérale,
le fait — acte ou omission — survenu a 1’ex-
téricur du Canada et constituant, méme dans
ce cas, une infraction & la présente loi ou & une
autre foi fédérale peut &tre poursuivi, jugé et
puni dans toute circonscription lerritoriale du
Canada comme st fe fait était survenu au
Canada, que accusé soit présent ou non au
Canada.

481.3 11 est entendu que les dispositions de
la présente lot qui régissent la comparution de
Maccusé dans e cadre des procédures e
concernant s appliquent aux poursuites visées
par les articles 481, 481.1 et 481.2.

Loi sur les douanes

73. (1) Les définitions de « Canada »,
« eaux intérieures » et « mer territoriale »,
au paragraphe 2(1) de la Loi sur les doua-
nes, sont abrogées.

(2) Le paragraphe 2(2) de 1a méme loi est
remplacé par ce qui suit :

(2) Le gouverncur en conseil peut par

réglement, & titre temporaire, soustraire
Papplication de la présenie lor des zones
détermindes des caux canadiennes, y compris
les eaux internes: le cas dchéant, un  tel
reglemient n'emporte aucune renonciztion aux
droits souverains du Canada sur les zones ainsi
soustraites.

74. Le¢ paragraphe 11(5) de la méme loi
est remplacé par ce qui suit :
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(5) Subsections (1) and (3) do not apply to
any person who enters Canadian waters,
including the inland waters, or the airspace
over Canada while proceeding directly from
one place outside Canada to another place
outside Canada unless an officer requires that
person to comply with those subsections.

75. Subsection 12(5) of the Act is replaced
by the following:

(5) This section does not apply in respect of
goods on board a conveyance that enters
Canadian waters, including the inland waters,
or the airspace over Canada while proceeding
directly from one place outside Canada to
another place outside Canada unless an officer
otherwise requires.

Customs and Excise Offshore Application
Act
76. (1) The definitions “continental
shelf”’, “internal waters” and “territorial
sea” in subsection 2(1) of the Customs and
Excise Offshore Application Act are re-
pealed.

(2) Subsection 2(3) of the Act is repealed.

77. Paragraphs 7(a) to (¢} of the Act are
replaced by the following:

(@) within the Iimits of the continental shelf
of Canada, or

(h) in Canadian waters, including the inland
waters within the meaning of section 2 of
the Custons Act.

Customs Turiff

78. Section 9 of the Customs Tariff is
replaced by the following:

9. For greater certainty, any regulation
made pursuant to subsection 2(2) of the
Customs Act applies so as to temporarily
restrict. for the purposes of this Act, the extent
of Canadian waters, including the inland
waters.

(5) Les paragraphes (1) et (3) ne s’appli-
quent qu’a ia demande de I’agent aux person-
nes qui se rendent directement d’un lieu a un
autre de I'extérieur du Canada en passant par
les eaux canadiennes, y compris les eaux
internes, ou I’espace aérien du Canada.

75. Le paragraphe 12(5) de la méme loi
est remplacé par ce qui suit :

(5) Le présent article ne s’applique qu’a la
demande de [’agent aux marchandises se
trouvant a bord d’un moyen de transport qui se
rend directement d’un lieu & un autre de
I’extérieur du Canada en passant par les eaux
canadiennes, y compris les eaux internes, ou

Pespace aérien du Canada.

Loi sur la compétence extracétiére du
Canada pour les douanes et I'accise
76. (1) Les définitions de « eaux intérieu-
res», «mer territoriale» et «plateau
continental », au paragraphe 2(1) de la Loi
sur la compétence extracétiéere du Canada
pour les douanes et accise, sont abrogées.

(2) Le paragraphe 2(3) de la méme loi est
abrogé.

77. Les alinéas 7a) a ¢) de la méme loi sont
remplacés par ce qui suit :

a) soit dans les limites du plateau continen-

tal canadien;

b) soit dans les eaux canadiennes, y compris

les eaux internes au sens de I’article 2 de la

Loi sur les douanes.

Tarif des donanes

78. Larticle 9 du Tarif des douanes est
remplacé par ce qui suit :

9. I est entendu que le réglement pris en
vertu du paragraphe 2(2) de la Loi sur les
douanes s’applique de maniére a soustraire
temporairement, pour [’application de la pré-
sente loi, des zones déterminées des eaux
canadiennes —y compris les eaux inter-
nes — & ["application de cette loi.
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Energy Administration Act
79. The definition ‘“offshore area” in
section 20 of the Energy Administration Act
is replaced by the following:

“offshore area” means Sable Island or any
area of land not within a province that be-
longs to Her Majesty in right of Canada or
in respect of which Her Majesty in right of
Canada has the right to dispose of or exploit
the natural resources and that is situated in
submarine areas in the internal waters of
Canada, the territorial sea of Canada or the
continental shelf of Canada;

Energy Monitoring Act

80. The definition “Canada” in subsec-
tion 2(1) of the Energy Monitoring Act is
replaced by the following:

“Canada” includes the continental shelf of

Canada;

Excise Tax Act

81. Paragraph 70(1)(d) of the Excise Tax
Act is replaced by the following:

(d) goods delivered to telegraph cable ships
proceeding on an ocean voyage for use in
laying or repairing oceanic telegraph cables
outside Canadian waters.

Federal Court Act

82. Paragraph 22(3)(c) of the Federal
Court Act is replaced by the following:

(¢) in relation to all claims. whether arising

on the high seas, in Canadian waters or

clsewhere and whether those waters arc

naturally navigable or artificially made so,

including, without restricting the generality

of the foregoing, in the case of salvage.

claims in respect of cargo or wreek found on

the shores of those waters: and

83. Paragraph 43(4)(b) of the Act is
replaced by the following:

{h) the cause ol action arose in Canadian

waters; or

84. Subsection 55(1) of the Act is replaced
by the following:

Oceans

Loi sur Uadministration de " énergie
79. La définition de « zone extracotiere »,

a Particle 20 de la Loi sur Uadministration

de Iénergie, est remplacée par ce qui suit :

« zone extracOtiere » L'ile de Sable ou toute
étendue de terre, hors des limites d’une pro-
vince, qui appartient it Sa Majesté du chef
du Canada ou dont celle-ci a le droit d’alié-
ner ou d’exploiter les ressources naturelles
¢t qui est situce dans les zones sous-marines
faisant partic des caux intéricures, de la mer
territoriale ou du plateau continental du
Canada.

Loi sur la surveillance du secteur
énergétique

80. La définition de « Canada », au para-
graphe 2(1) de la Loi sur la surveillance du
secteur énergétique, est remplacée par ce
qui suit :
« Canada » Fait notamment partie du territoi-

re du Canada le platcau continental de ce-

lui-ci.

Loi sur la taxe d’ accise

81. L’alinéa 70(1)d) de la Lot sur la taxe
d’accise est remplacé par ce qui suit :

d) hvrées aux navires poseurs de cibles

t¢légraphiques  en voyage  océanique et

devant servir & la pose ou  la réparation de

cibles télégraphiques océamiques hors des

caux canadiennes.

Lot sur la Cour fédérale

82. L’alinéa 22(3)c) de la Loi sur la Cour
Sédérale est remplacé par ce qui suit :

¢) & toutes les demandes. que les faits y

donnant licu s¢ soient produtis en haute mer

ou dans les caux canadiennes ou ailleurs et

que ces caux soient naturellement ou artifi-

ciclement navigables, et notamment, dans

fe cas de sauvetage, aux demandes refatives

aux cargaisons ou épaves trouvées sur les

rives de ces eaux;

83. Lalinéa 43(d)h) de la meéme loi est
remplacé par ce qui suit :

f) soit que e fait générateur soit survenu

dans les caux canadiennes;

84. Le paragraphe 55(1) de fa méme loi
est remplacé par ce qui suit :
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55. (1) The process of the Court runs
throughout Canada and any other place to
which iegislation enacted by Parliament has
been made applicable.

Foreign Enlistment Act

85. The definition “within Canada” in
section 2 of the Foreign Enlistment Act is
repealed.

Interpretation Act

86. Section 8 of the Interpretation Act is
amended by adding the following after
subsection (2):

(2.1) Every enactment that applies in re-
spect of exploring or exploiting, conserving or
managing natural resources, whether living or
non-living, applies, in addition to its applica-
tion to Canada, to the exclusive economic
zone of Canada, unless a contrary intention is
expressed in the enactment.

(2.2) Every enactment that applies in re-
spect of exploring or exploiting natural re-
sources that are

(¢ mineral or other non-living resources of

the seabed or subsoil, or

(hy living organisms belonging to sedentary
species, that is to say, organisms that, at the
harvestable stage, either are immobile on or
under the seabed or arc unable to move
except in constant physical contact with the
seabed or subsoil
applies, in addition to its application to Cana-
da, to the continental shelf of Canada, unless
a contrary intention is expressed in the enact-
ment.,

87. Subsection 35(1) of the Act is
amended by adding the following in alpha-
betical order:

“Canada™, for greater certainty, includes the
internatl waters of Canada and the territortal
sea of Canada;

“Canadian waters™ includes the territorial sea
of Canada and the internal waters of Canada;

55. (1) Les moyens de contrainte de la Cour
sont exécutoires dans tout le Canada et en tout
autre lieu ol s applique la législation fédérale.

Loi sur I'enrélement a I’ étranger

85. La définition de « dans les limites du
Canada », a ’article 2 de la Loi sur Uenréle-
ment a I’étranger, est abrogée.

Loi d’interprétation

86. L’article 8 de la Loi d’interprétation
est modifié par adjonction, apreés le para-
graphe (2), de ce qui suit ;

(2.1) Le texte applicable, au Canada, a
I’exploration et a P’exploitation, la conserva-
tion et la gestion des ressources naturelles
biologiques ou non biologiques s’applique
également, & moins que le contexte n’exprime
une intention différente, a la zone économique
exclusive du Canada.

(2.2) S’applique également au plateau
continental du Canada, & moins que le contex-
te n’exprime une intention différente, le texte
applicable, au Canada, a l’exploration et 2
I’exploitation :

a) des ressources minérales et autres res-

sources naturelles non biologiques des

fonds marins et de leur sous-sol;

b) des organismes vivants qui appartiennent
aux espeéces sédentaires, c’est-a-dire les
organismes qui, au stade ou ils peuvent étre
péchés, sont soit immobiles sur le fond ou
au-dessous du fond, soit incapables de se
déplacer autrement qu’en restant constam-
ment en contact avec le fond ou le sous-sol.

87. Le paragraphe 35(1) de la méme loi
est modifié par adjonction, selon 'ordre
alphabétique, de ce qui suit :

« Canada » 1l est entendu que les eaux inté-
rieures et la mer territoriale du Canada font
partie du territoire de celui-ci.

« eaux canadiennes » Notamment la mer terri-
toriale et les eaux intérieures du Canada.
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“*contiguous zone™’,

(@) i relation to Canada, means the
contiguous zone of Canada as deter-
mined under the Oceans Act, and

(b) in relation to any other state, means
the contiguous zone of the other state as
determined in accordance with interna-
tional law and the domestic laws of that
other state;

“continental shelf”,

(@) in relation to Canada, means the
continental shelf of Canada as deter-
mined under the Oceans Act, and

(h) in relation to any other state, means
the continental shelf of the other state as
determined in accordance with interna-
tional law and the domestic laws of that
other state;

“*exclusive economic zone”’,

(a) in relation to Canada. means the
exclusive economic zone of Canada as
determined under the Oceans Act and
includes the seabed and subsoil below
that zone, und

(h) in relation to any other stite, means
the exclusive economic zone of the other
state as determined in accordance with
international law and the domestic laws
of that other state;

“internal waters”,

(@) in relation to Canada, means the
internal waters of Canada as determined
under the Oceans Act and includes the
airspace above and the bed and subsoil
below those waters, and

(h) in relation to any other state, means
the waters on the landward side of the
baselines of the territorial sca of the other
stiate;

« gaux intérieures »

a) S’agissant du Canada, les eaux inté-
rieures délimitées en conformité avec la
Loi sur les océans, y compris leur fond ou
leur lit, ainsi que leur sous-sol et 'espace
aérien correspondant;

b) s’agissant de tout autre Etat, les eaux
situées en decd de la ligne de base de la
mer territoriale de cet Etat.

« mer territoriale »

a) S’agissant du Canada, la mer territo-
riale délimitée en conformité avec la Loi
sur les océans, 'y compris les fonds
marins et leur sous-sol, ainsi que 'espace
aérien correspondant;

b) s’agissant de tout autre Etat, la mer
territoriale  de cet  Etat, délimitée en
conformité¢ avec le droit international et
le droit interne de ce méme Etat.

« plateau continental »

a) Sagissant du Canada, e platcau
continental délimité en conformité avec
la Loi sur les océans:

hy s agissant de tout autre Etat, le platcau
continental de cet Etat. délimité  en
conformité avece le droit international et
le droit interne de ce méme Erat.

« zone contigud »

«) STagissant du Canadi, la zone conti-
eud délimitée en conformité avee la Loi
surles océans:

by sTagissant de tout autre Etat, la zone
contigué de cet Etat, délimitée en conlor-
mité avee le droit international et e droit
interne de ce méme Etat.

« zone économique exclusive »

a) S'agissant du Canada, la zonc écono-
mique exclusive délimitée en conformité
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“territorial sea”,
(@) in relation to Canada, means the
territorial sea of Canada as determined
under the Oceans Act and includes the
airspace above and the seabed and sub-
soil below that sea, and

(h) in relation to any other state, means
the territorial sea of the other state as
determined in accordance with interna-
tional law and the domestic laws of that
other state;

Investment Canada Act

88. The deﬁnition “Canada” in section 3’

of the Investment Canada Act is replaced by
the following:

“Canada” includes the exclusive economic
zone of Canada and the continental shelf of
Canada;

Canada Labour Code

89. Paragraph (j) of the definition “feder-
al work, undertaking or business” in sec-
tion 2 of the Canada Labour Code is
replaced by the following:

() a work, undertaking or activity in
respect of which federal laws within the
meaning of section 2 of the Oceuans Act
apply pursuant to section 20 of that Act
and any regulations made pursuant to
paragraph 26(1)(k) of that Act;

National Energy Board Act

90. Clause (b)ii)}(B) of the definition
‘export” in section 2 of the National Energy
Board Act is replaced by the following:

(B) to a place outside Canada from
any area of land not within a prov-
ince that belongs to Her Majesty in
right of Canada or in respect of
which Her Majesty in right of Cana-
da has -the right to dispose of or
exploit the natural resources and
that is situated in submarine areas in
the internal waters of Canada, the
territorial sea of Canada or the
continental shelf of Canada, or

avec la Loi sur les océans, y compris les
fonds marins et leur sous-sol;

b) s’agissant de tout autre Etat, la zone
économique exclusive de cet Etat, déli-
mitée en conformité avec le droit interna-
tional et le droit interne de ce méme Etat.

Loi sur Investissement Canada

88. La définition de « Canada », a ’arti-
cle 3 de la Loi sur Investissement Canada, est
remplacée par ce qui suit ;

« Canada » Font notamment partie du territoi-
re du Canada la zone économique exclusive
et le plateau continental de celui-ci.

Code canadien du travail

89. L’alinéa j) de la définition de « entre-
prises fédérales», a Dlarticle 2 du Code
canadien du travail, est remplacé par ce qui
suit :

Jj) les entreprises auxquelles les lois
fédérales, au sens de I’article 2 de la Loi
sur les océans, s’appliquent en vertu de
’article 20 de cette loi et des réglements
d’application de [’alinéa 26(1)k) de la
méme loi.

Loi sur I Office national de I’ énergie

90. La division b)(ii)(B) de la définition de
« exportation », a Particle 2 de la Loi sur
P’Office national de I’énergie, est remplacée
par ce qui suit :

(B) ou bien, vers !'extérieur du
Canada, & partir d’une terre apparte-
nant a Sa Majesté du chef du Canada
ou dont celie-ci a le droit d’aliéner
ou d’exploiter les ressources natu-
relles, et située dans les zones
sous-marines hors provinces et fai-

sant partie des eaux intérieures, de la

mer territoriale ou du plateau conti-
nental du Canada;
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91. The definition “offshore area” in
section 123 of the Act is replaced by the
following:

“offshore area” means Sable Island or any
area of land not within a province that be-
longs to Her Majesty in right of Canada or

in respect of which Her Majesty in right of

Canada has the right to dispose of or exploit
the natural resources and that is situated in
submarine arcas in the internal waters of
Canada, the territorial sea of Canada or the
continental shelf of Canada.

Nunavut Act

92. Section 15 of Schedule III to the
Nunavut Act and the heading before it are
repealed.

Canada Oil and Gas Operations Act

93. Paragraph 3(b) of the Canada Oil and
Gas Operations Act is replaced by the
following:

(h) submarine areas, not within a province,

in the internal waters of Canada, the

territorial sca of Canada or the continental
shelf of Canada.

Radiocommunication Act

94. Paragraph 3(3)(c) of the Radiocom-
munication Act is replaced by the following:

(¢) any platform, rig, structure or formation
that is affixed or attached to land situated in
the continental shelf of Canada.

Canada Shipping Act

95. The definitions “Department” and
“Minister” in section 2 of the Canada
Shipping Act are replaced by the following:
“Department” means

(ar) I section 385, subsection 422(2), the
provisions of sections 423 to 475 respect-
ing wrecks, Part VII and sections 562.15

to 562.2, 660.1 to 660.11 and 678, the
Department of Fisheries and Oceans, and

Oceans

91. La définition de « zone extracotiere »,

a ’article 123 de la méme loi, est remplacée

par ce qui suit :

« zone extracOtiere » L’ile de Sable ou toute
étendue de terre, hors des limites d’une pro-
vince, qui appartient a Sa Majesté du chef
du Canada ou dont celle-ci a le droit d’alié-
ner ou d’exploiter les ressources naturelles
et qui est située dans les zones sous-marines
faisant partie des eaux intérieures, de la mer
territorinle ou du plateau continental du
Canada.

Lot surle Nunavut

92. L’article 15 de Pannexe II1 de la Loi
sur le Nunavut et ’intertitre le précédant
sont abrogés.

Loi sur les opérations pérroliéres an Canada

93. L’alinéa 3b) de Ia Loi sur les opérations
pétroliéres an Canada est remplacé par ce
qui suit :

by les zones sous-marines non comprises

dans le territoire d’une province et faisant

partie des eaux intérieures, de la mer
territoriale ou du plateau continental du

Canada.

Loi sur la radiocommunication

94, Lalinéa 3(3)c) de la Loi sur la
radiocommunication est remplacé par ce
qui suit :

¢) d’une plate-forme, installation, construc-

tion ou formation {ixée au plateau continen-

tal canadien.

Lot sur la marine marchande du Canada

95. Les définitions de «ministere» et
« ministre », a Particle 2 de la Loi sur la
marine marchande du Canada, sont respec-
tivement remplacées par ce qui suit :

« ministére »
a) Pour application de Particle 385, du
paragraphe 422(2). des dispositions des
articles 423 4 475 concernant Jes ¢paves.,
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(h) in any other provision, the Depart-
ment of Transport;

“Minister”” means
(a) in section 385, subsection 422(2), the
provisions of sections 423 to 475 respect-
ing wrecks, Part VII and sections 562.15

to 562.2, 660.1 to 660.11 and 678, the
Minister of Fisheries and Oceans, and

(b) in any other provision, the Minister of
Transport;

96. Section 422 of the Act is replaced by
the following:

422. (1) The Minister has throughout Cana-
da the general superintendence of all matters
relating to salvage and, subject to the Cana-
dian Transportation Accident Investigation
and Safety Board Act, shipping casualties.

(2) The Minister of Fisheries and Oceans
has throughout Canada the general superin-
tendence of all matters relating to wrecks and
receivers of wrecks.

97. (1) Subsection 562.1(2) of the Act is
replaced by the following:

(2) Subject to subsections (3) and (4),
regulations made under subsection (1) apply

(a) to Canadian ships in all waters; and

(b} to all ships in Canadian waters and the
exclusive economic zone of Canada.

(2) Subparagraph 562.1(3)(a)(ii) of the
Act is replaced by the following:
(i1} in the case of other ships, to which
waters, within the waters described in
paragraph (2)(b), the regulation applies;

98. (1) Subsection 562.11(2) of the Act is
replaced by the following:

ch. 31

de la partie VII et des articles 562.15 a
562.2, 660.1 4 660.11 et 678, le ministére
des Péches et des Océans;

b) pour P’application des autres disposi-
tions de la présente lot, le ministére des
Transports.

« ministre »

a) Pour [’application de 1’article 385, du
paragraphe 422(2), des dispositions des
articles 423 a 475 concernant les épaves,
de la partie VII et des articles 562.15 a
562.2, 660.1 & 660.11 et 678, le ministre
des Péches et des Océans;

b) pour Papplication des autres disposi-
tions de la présente loi, le ministre des
Transports.

96. L’article 422 de la méme loi est

remplacé par ce qui suit :

422. (1) Sur toute I’étendue du Canada, le

ministre exerce la surintendance générale de
tout ce qui se rapporte au sauvetage et, sous
réserve de la Loi sur le Bureau canadien
d’enquéte sur les accidents de transport et de
la sécurité des transports, aux sinistres mariti-
mes.

(2) Le ministre des Péches et des Océans

exerce, sur toute [’étendue du Canada, la
surintendance générale de tout ce qui se
rapporte aux épaves et aux receveurs d’épa-
ves.

97. (1) Lec paragraphe 562.1(2) de la

méme loi est remplacé par ce qui suit :

(2) Sous réserve des paragraphes (3) et (4),

les réglements pris en vertu du paragraphe (1)
s’appliquent :

a) aux navires canadiens ou qu’ils soient;

b) a tous les navires qui se trouvent dans les
eaux canadiennes ou dans la zone économi-
que exclusive du Canada.

(2) Le sous-alinéa 562.1(3)a)(ii) de la

méme loi est remplacé par ce qui suit :

(ii) les eaux, parmi celles qu’énumere
I’alinéa (2)b), d’application du regle-
ment, pour les autres navires;

98. (1) Le paragraphe 562.11(2) de la

méme loi est remplacé par ce qui suit :
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(2) Subject to subsections (3) and (4).
regulations made under subsection (1) apply

(a) to Canadian vessels in all waters: and

(h) to all vessels in Canadian waters and the
exclusive economic zone of Canada.

(2) Subparagraph 562.11(3)(e)(ii) of the
Act is replaced by the following:

(i1) in the case of other vessels, to which
waters, within the waters described in
paragraph (2)(h), the regulation applies;
and

99, Subsection 562.13(2) of the Act is
amended by adding the word “and” at the
end of paragraph (a) and by replacing
paragraphs (b) and (¢) with the following:

(h) the exclusive economic zone of Canada

100. Subparagraph 655(1)(a)(ii) of the
Act is replaced by the following:

(ii) waters in the exclusive economic
zone of Canada

101. (1) The definition “waters” in sub-
section 660.2(1) of the Act is replaced by the
following:

“waters” means
(a) Canadian waters, and

(b) waters in the exclusive economic
zone of Canada

and includes, notwithstanding subsection
655(1), waters that are within a shipping
safety control zone prescribed pursuant to
the Arctic Waters Pollution Prevention Act.

(2) Subparagraph (c)(i) of the definition
“ship” in subsection 660.2(1) of the Act is
replaced by the following:

(1) a ship that is not a Canadian ship if
it is only transiting in the territorial sea
of Canada or the exclusive economic
zone of Canada and if it is not engaged
in the loading or unloading of oil
during transit,

Oceans

(2) Sous réserve des paragraphes (3) et (4).
les reglements pris en vertu du paragraphe (1)
s appliquent :

a) aux bitiments canadiens ou qu’ils soient:

b) it tous les bitiments qui se trouvent dans
les eaux canadiennes ou dans la zone
économique exclusive du Canada.

(2) Le sous-alinéa 562.11(3)a)(ii) de la
méme loi est remplacé par ce qui suit :
(1) les caux, parmi celles qu'énumere
Palinéa  (2)h), d'application du  regle-
ment, pour les autres bitiments;

99, Les alinéas 562.13(2)b) et ¢) de la
meéme loi sont remplacés par ce qui suit :

by les caux de la zone ¢conomique exclusi-

ve du Canada.

100. L’alinéa 655(1)a) de la méme loi est
remplacé par ce qui suit :

a) aux caux canadiennes, ainsi gu’aux eaux
de la zone économique exclusive du Cana-
da, qui ne font pas partic d'une zone de
controle de la séeurité de Ja navigation
désignée en vertu de Ta Loi sur la prévention
de la pollution des eanx arctigues;

101. (1) La définition de «eaux», au
paragraphe 660.2(1) de la méme loi, est
remplacée par ce qui suit :

«caux » Les eaux canadiennes et les eaux de
la zone économique exclusive du Canada.
Par dérogation au paragraphe 655(1), sont
visées par la présente définition les eaux
faisant partie d’une zone de contrdle de la
sécurité de la navigation désignée en vertu
de la Loi sur la prévention de la pollution
des eaux arctiques.

(2) Le sous-alinéa ¢)(i) de la définition de
«navire », au paragraphe 660.2(1) de la
méme loi, est remplacé par ce qui suit :

(1) un navire qui n’est pas canadien §'il
ne fait que transiter par les eaux de la
mer territoriale ou de la zone économi-
que exclusive du Canada et qui n’ef-
fectuc pas pendant ce temps d’opéra-
tions de chargement ou de décharge-
ment d*hydrocarbures,
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(3) Subsection 660.2(5) of the Act is
replaced by the foliowing:

(5) Subsection (4) does not apply to an oil
handling facility that is located in the territo-
rial sea of Canada or the exclusive economic
zone of Canada.

102. Subsection 660.10(7) of the Act is
replaced by the following:

(7) Each advisory council shall advise and
may make recommendations to the Commis-
sioner, and may report to the Minister or to any
standing committee of either House of Parlia-
ment on Fisheries and Oceans or on Environ-
ment, and shall receive a response to such
report within 30 days or, if that House is not
sitting, within 14 days after it resumes sitting.

103. Paragraph 675(1)(c) of the Act is

replaced by the following:
(¢) in the exclusive economic zone of
Canada,

104. (1) Subparagraph 677(1)(b)(i) of the
Act is replaced by the following:

(1) the Minister of Fisheries and Oceans,

(2) Paragraph 677(1)(c) of the Act is

replaced by the following:

(¢) for costs and expenses incurred

(i) by the Minister of Fisheries and
Oceans in respect of measures taken

(3) Le paragraphe 660.2(5) de la méme loi
est remplacé par ce qui suit :

(5) Le paragraphe (4) ne s’applique pas aux
installations de manutention des hydrocarbu-
res qui se trouvent dans les eaux de la mer
territoriale ou de la zone économique exclusi-
ve du Canada.

102. Le paragraphe 660.10(7) de la méme
loi est remplacé par ce qui suit :

(7) Les conseils consultatifs conseillent le
commissaire et peuvent lui faire des recom-
mandations. Ils peuvent soumettre leurs avis
au ministre ou au comité permanent du Sénat
ou de la Chambre des communes chargé des
péches et des océans ou de I’environnement.
Hs ont droit de recevoir une réponse a ces avis
dans les trente jours ou, si le Parlement ne
siege pas alors, dans les quatorze premiers
jours ol siége la chambre dont releve le
comité.

103. L’alinéa 675(1)c) de la méme loi est
remplacé par ce qui suit :

¢) la zone économique exclusive du Canada.

104. (1) L’alinéa 677(1)b) de la méme loi
est remplacé par ce qui suit :

b) des frais supportés par le ministre des
Péches et des Océans, un organisme d’inter-
vention agréé aux termes du paragraphe
660.4(1), toute autre personne au Canada
ou toute autre personne d’un Etat partie 2 la
Convention sur la responsabilité civile pour
la prise de mesures visant a prévenir,
contrer, réparer ou réduire au minimum les
dommages dus a la pollution par les hydro-
carbures causée par le navire ou les rejets
d’hydrocarbures en prévision d’un risque
de méme que les pertes ou dommages
causés par ces mesures, pour autant que ces
frais et ces mesures soient raisonnables;

(2) L’alinéa 677(1)c) de la méme loi est
remplacé par ce qui suit :

c) des frais supportés par le ministre des

Péches et des Océans pour les mesures qu’il

prend aux termes de ’alinéa 678(1)a) en ce
qui concerne les mesures de surveillance ou

ch. 31
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pursuant to paragraph 678(1)«a) in re-
spect of any monitoring. or in relation to
the direction of the taking of measures or
their prohibition, pursuant to paragraph
678(1)(h) or (¢), or
(ii) by any other person in respect of
measures the person was directed to take,
or prohibited from taking, pursuant to
paragraph 678(1)(5) or (¢),
to the extent that the measures taken and the
costs and expenses are reasonable, and for
any loss or damage caused by such mea-
sures.

105. Paragraph 709(e) of the Act is
replaced by the following:

(¢) the actual or anticipated oil poliution
damage has been caused by a Convention
ship but the owner of the Convention ship is
not liable because the actual or anticipated
damage occurred in the exclusive economic
zone of Canada;

106. The portion of subsection 713(1) of
the Act before paragraph (a) is replaced by
the following:

713. (1) Where a claimant commences
proceedings against the owner of a ship or
their guarantor in respect of a matter referred
to in subsection 677(1), except in the case of
proceedings commenced by the Minister of
Fishcries and Oceuns under paragraph
677(1)c) in respect of a pollutant other than
oil,

Canada Wildlife Act

107. Subsection 4.1(1) of the Canada
Wildlife Act is replaced by the following:

4.1 (1) The Governor in Council may

establish protected marine arcas in any arca of

the sea that forms part of the internal waters of

Canada, the territorial sea ol Canada or the
exclusive economic zone of Canada.

Oceans

les mesures qu'il prend. ordonne ou interdit
de prendre aux termes des alindéas 67801)0)
ou ¢), vu par toute autre personne pour les
mesures uil lur a éid ordonnd ou interdit
de prendre aux termes des alindas 678¢1)h)
ou ¢) de méme que Ies pertes ou dommages
CAsEs par ces mesures, pour autant que ces
frais et ces mesures soient raisonnables.

105, Lalinéa 709¢) de la meéme loi est
remplacé par ce qui suit :

¢) les dommages réels ou e risque de
dommages dus a la poliution par les hydro-
carbures ont ¢té causés par un navire soumis
a Papphication de la Convention, mais son
proprictaire n'est pis responsable puarce que
ces dommages. ou le risque de dommages.
s¢ sont produits dans la zone économique
exclusive du Canada:

106. Le passage du paragraphe 713(1) de
la méme loi précédant Palinéa a) est rem-
placé par ce qui suit :

713. (1) A lexception des procédures
qu'intente e ministre des Péches et des
Occans en vertu de Palinéa 677(1)¢) & I'¢gard
d’un poluant autre que les hydrocarbures, les
regles qui suivent s appliquent aux actions en
responsabilité  fondées sur le paragraphe
677(1) intentées contre le propriétaire d’un
navire ou son garant

Loi sur les espéces sanvages du Canada

107. Le paragraphe 4.1(1) de la Loi sur les
especes sauvages du Canada est remplacé
par ¢e qui suit :

4.1 (1) Le gouverneur en conseil peut
constituer  en zone  marine  protégée  tout
espace maritime faisant partie des caux inté-
ricures, de la mer territoriale ou de la zone
économique exclusive du Canada.
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Terminology Précision terminologique
108. The following provisions are 108. Dans les passages suivants des lois
amended by replacing the expression “con-  ci-aprés, « plateau continental » est rem-
tinental shelf”” with the expression “conti-  placé par « plateau continental du Canada »:
nental shelf of Canada”: g sl .
. w . ., a) les définitions de « cabotage » et «li-
{a) the definitions ‘“coasting trade” and cence », au paragraphe 2(1), ainsi que les
Y% 14 " 3 M
'hcence in subsection 2(1) and subsec- paragraphes 2(2) et 16(5) de la Loi sur le
tions 2(2) and 16(5) of the Coasting Trade cabotage;
Act; and . . PR .
e s b) P’alinéa «) de la définition de « biens
(b) paragraph (a.) of the definition “desig- désignés », au paragraphe 2(1), ainsi que
nated goods” in subsection 2(1) and les articles 3 4 6 et 8 de la Loi sur la
sections 3 to 6 and 8 of the Customs and compétence extracdtiére du Canada pour
Excise Offshore Application Act. les donanes et Paccise.
COMING INTO FORCE ENTREE EN VIGUEUR
Commg mto Entrée en

109. This Act or any of its provisions,
other than section 53, comes into force on a
day or days to be fixed by order of the
Governor in Council.

torce

Published under authority of the Speaker of the House of Commons

109. Exception faite de Particle 53, la
présente loi ou telle de ses dispositions entre
en vigueur a la date ou aux dates fixées par
décret.

vigueur

Publié avec "autorisation du président de la Chambre des communes

Available from Canada Communication Group — Publishing, Public
Works and Government Services Canada, Ottawa, Canada K1A 0S89

En vente: Groupe Communication Canada — Edition, Travaux publics
et Services gouvernementaux Canadu. Ottawa, Canada K1 A 0S89
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15.0 Pollution Incidents

15.1 Pollution Incident Database

Pollution Incident Reports are submitted to the division by Ship Safety pollution prevention officers
throughout Canada whenever a pollution incident is investigated. A computer database going back to 1978 was
established and is now updated once every two weeks. Originally, the database was used only to keep track of the
number of investigations and prosecutions, but the addition of several fields has increased its usefulness in analyzing
various factors relating to pollution from ships. Any reports received from VTS, Emergencies, DND and the Coast
Guard pollution flights are now being added to the database.

15.2 Update to 1992 Report
The following prosecutions were completed in 1992 but did not appear in last years report.

(a) CARTIERDOC - December 24, 1991
The vessel spilled 10 to 20 gallons of oily mixture in Montreal. The ship was fined $7000 on December 3,
1992.

(b) KRISTINA LOGOS - February 17, 1992
A diesel overflow occurred while fuelling at Lunenburg, N.S.. The ship was fined $1000 on May 17, 1992.



(¢) SAGUENAY - March 23, 1992
A spill of about 65 litres of oily mixture occurred at Montreal when the Chief Engineer forgot to close a

valve when pumping bilges to the slop tank. The ship was fined $5000 on December 7, 1992.

(d) ICEPEARL - September 13, 1992
After divers discovered oil coming from the sea chest when the vessel was at Surrey, B.C., an investigation

found that dirty ballast bad been discharged resulting a spill of about 1 barrel of oily mixture. The ship
entered a plea of guilty and was fined $1000 on October 21, 1992.

15.3 Pollution Incidents and Prosecutions in 1993

(@) Table VI shows a breakdown of the number of reports received by Coast Guard region. Tables VII, VIII,
IX and X are similar but break down the number of incidents by the ship type, spill size, cause of the spill and the
type of pollutant respectively.

(b)  Table XI shows a summary of pollution reports and prosecutions for 1993,

(¢)  Table XII lists the maximum and minimum fines for the pollution cases concluded during 1993 where the
accused was found guilty; the information is broken down by the cause of the pollution. The average fine of $5,937
was slightly higher than the average fine imposed over the 14-year period from 1979 through 1992, which was’

$4,849.

(d)  In cases where ships which are in transit or leaving a Canadian port are spotted polluting, usually by aerial
surveillance, through international agreements (MARPOL and previously OILPOL) evidence can be gathered and
forwarded to the flag state of the ship for their action. During 1993, 13 cases were referred to the flag state and
responses were received from 3 flag states indicating that a total of $11,000 in fines had been imposed, as indicated

in Table XI.

(¢)  Table XIII lists the 34 incidents that occurred prior to 1993 where charges were laid and the final
determination occurred in 1993.

6)] Details of the 699 incidents reported during 1993 are listed in Tables XIV, XV, XVI, XVII, XVIII and XIX
for the six Coast Guard regions.

15.4 Incidents of Particular Interest in 1993
The following incidents and prosecutions of interest occurred during 1993.

(a) BEHRAM KAPTAN - December 6, 1991
It was estimated that the vessel had pumped 1200 gallons of bilge oil in English Bay, Vancouver, B.C.

Samples of the oil matched and the ship was fined $20,000 on April 7, 1993. The ship also paid the clean
up costs which were about $45,000.

(b) SKRIM - March 13, 1992
The vessel suffered ice damage in the Cabot Strait while inbound for Sept-lles and spilled 123 tonnes of

heavy bunker oil. The vessel proceeded to Halifax for repairs. As it was considered that the spill was
caused by excessive speed in ice-covered waters, that reporting was untimely, and that tanks were not
sounded on realising the damage, the ship was charged with polluting and fined $35,000 on January 18,
1993. Clean-up costs were $125,000.

{¢)  TUPI ANGRA - March 18, 1992
It was estimated that the ship had pumped 1000 litres of bilge oil at Section 52 in the Port of Quebec using

a general service pump. The ship was fined $20,000 on May 4, 1993.
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(b)

BORA BORA I - April 6, 1992
The ship pumped 20 to 35 gallons of motor oil and bilge oil at Section 27 of the Port of Quebec using a
faulty 15 ppm oily water separator. The ship was fined $15,000 on February 4, 1993.

FREENES - June 14, 1992
The ship was spotted by a fisheries patrol aircraft trailing 1 to 1%4 barrels of oil in Fishing Zone 4. The

vessel plead guilty to charges of polluting and was fined $15,000 on March 23, 1993.

NORDIC APOLLO - October 20, 1992
During production operations on the ROWAN GORILLA III off the coast of Nova Scotia, 10 barrels of

lubrication oil were lost, some of which was spilled on the deck of the NORDIC APOLLO. The ship also
lost 6 to 9 barrels of Scotian light crude through a vent. The losses were reported to be due to sea
conditions; synchronous rolling occurred while the vessel remained moored to the loading buoy. The vessel
plead guilty to polluting and was fined $15,000 on September 30, 1993,

WORLD CASTLE - February 11, 1993

The vessel was sighted by a Coast Guard patrol aircraft trailing a 14-mile broken slick in Fishing Zone 4
off the coast of Nova Scotia. The ship indicated that decks were being washed due to a small hydraulic line
break. The ship was inspected in Come-by-Chance but no irregularities were found. The ship plead guilty
to a charge of polluting and was fined $20,000 on November 15, 1993. There were no previous charges and
the ship was apparently well operated and maintained.

ATLANTIC FREIGHTER - April 29, 1993
Oil was seen being discharged from the drydock drain pump at the Newfoundland Dockyard, St. John's,

Nfld. An inspection of the ATLANTIC FREIGHTER revealed oily residue from the starboard aft bilge
overboard connection. The valve disk, bonnet and spindle had been removed as part of the drydock
specification. It was found that the discharge valve to the waste oil tank was open when it normally should
have been closed. An estimated 11000 gallons was spilled.

GENERAL TIRONA - December 13, 1993

The vessel was moving from one berth to another at the Lynterm Terminal, Vancouver, B.C., with a pilot
aboard and with the assistance of 3 tugs. The vessel swung around and came astern hitting a metal padeye
which holds a fender. The padeye punctured the ship’s side fuel tank spilling 43 tonnes of diesel fuel. The
Department of Justice was consulted but, because the spill occurred as a result of an accident that did not
occur as a result of an action that is outside the ordinary practice of seamen, it came within the exception
to the general prohibition of oil discharge in the Qil Pollution Prevention Regulations and therefore there was
no basis to lay a charge for polluting. The vessel was responsible for the costs of clean-up and

environmental damage.



15.5 Analysis of Pollution Data

15.5.1 Range of Fines

FIGURE 1 - FINES FOR SHIP SOURCE POLLUTION
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During 1993, 39 fines
ranging from $500 to
$35,000 related to ship
source pollution were
imposed. Figure 1 shows
the range of fines for 1993
and for the 10 year period
from 1983 to 1992. The
range of fines imposed in
1993 was not radically
different than those over the
last 10 years, but there was
a greater percentage of low
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15.5.2 Trend in the Amount of Average Fines

FIGURE 2- AVERAGE FINES FOR SHIPPOLLUTION

Figure 2 shows average fines
over the last 15 years in current
dollars (i.e. the actual amount of
the fine imposed at the time) and
in 1979 dollars (i.e. the actual
amount of the fine reduced to
account for inflation since 1979).
Although the level of actual fines
bas shown a slight increase over
the years, when inflation is taken
into account the level of fines has
actually decreased. The increase
in maximum fine from $100 000
to $250 000 that came into effect
April 24, 1989, does not appear
to have influenced the level of
fines imposed.
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15.6.3

Figure 3 shows the
number of pollution
incidents reported over
the last 15 years. The
number of reported
incidents dropped
during the mid-eighties
but rose sharply over
the last several years.
The dramatic increase
in the number of
mystery spills can be
explained by the change
in reporting mentioned
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FIGURE 3 - NUMBER OF POLLUTION INCIDENTS REPORTED
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15.5.4 Action Taken in Cases of Ship Source Pollution

In Figure 4, the
number of incidents
where the ship was
identified from
Figure 3 has been
further broken down to
show the action taken
in respect to
prosecution. Incidents
’Referred’ are those
where information is
forwarded to the flag
state in accordance with
international
agreements, as outlined
in paragraph 15.3(d).
Information on the
outcome of
prosecutions in Canada
since 1979 1is
summarized in Table XX.

15.6 Annual Report to the IMO

HMumrber of incldents

FIGURE 4 - SHIP SOURCE POLLUTION INCIDENTS
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In accordance with MEPC Circular 266, mandatory annual reports under MARPOL 73/78 are forwarded to the
IMO. This report consists of four parts, as follows:

- Format 1: Incidental Spillages of Liquids 50 Tonnes or More
- Format 2: Violations of the Discharge Provisions

- Format 3: Alleged Inadequacy of Reception Facilities

- Format 4: MARPOL Application: Statistical Reports



The Canadian report for 1993 consisted of 107 reports of MARPOL discharge violations under Format 2 and the
statistical report under Format 4; there were no incidents to report under Formats 1 and 3. The Format 4 report

is shown in Table XXI.

16.0 Canada Shipping Act (CSA)

16.1 Part XV and Part XVI of the CSA provide the legislative authority for establishing the anti-pollution
programme for shipping in Canadian waters and fishing zones, other than those areas north of 60°N that are within
a Shipping Safety Control Zone established under the Arctic Waters Pollution Prevention Act. Bill C-121, which
received Royal Assent on June 23, 1993, amended Part XV and Part XVI as Chapter 36 of the Statutes of Canada
1993. Most requirements of Chapter 36 were proclaimed into force on Dec. 31, 1993.

16.2 Bill C-121, included the following:

- for polluters guilty of an indictable offence, increasing the maximum fine to $ 1 million from $ 250,000 or
to imprisonment for a term not longer than 3 years, or both;

- implementing the International Convention on Salvage 1989;

- implementing the OPRC Convention, 1990; and

- extending the powers of PPOs with respect to emergency response plans for ships and shore facilities.

16.3 There are further proposed minor amendments to the CSA which are expected to be processed through
Parliament in 1995. These proposed amendments include:

- extending powers of the Board in Part V to also apply to Part XV;

- extending powers to regulate ships to include loading and unloading facilities;

- extending powers to regulate barges;

- setting qualification standards for PPOs;

- allowing baliast water control regulations; and

- allowing PPOs to take "any relevant document or copy thereof™ as well as samples of a pollutant from a

ship.
17.0 Pollution Prevention Regulations under the Canada Shipping Act

17.1 The Canadian Pollution Prevention Regulations Reference Manual TP 11560

Subsequent to Canada’s accession to MARPOL 73/78, the Canadian Pollution Prevention Regulations
Reference Manual was produced. The amended Canadian poilution prevention regulations refer to several IMO
documents. This manual contains both Canadian and IMO documents pertaining to these regulations, in particular
those dealing with reporting, oil pollution prevention and noxious liquid substances. The manual replaces the
publication IMO Resolutions and Documents Pertaining to MARPOL 1973/1978 TP 5610.

17.2  Status of Pollution Prevention Regulations under the CSA

17.2.1 Air Pollution Regulations: There were no changes to these regulations in 1993. The prevention of air
pollution from ships, including fuel oil quality, was discussed at MEPC 34. Research continued during 1993 with

the intention of updating this regulation.

17.2.2 Proposed Ballast Water Control Regulations: It is intended to replace the current voluntary guidelines for
ballast water control with mandatory regulations. Amendments to the Canada Shipping Act will provide the
statutory authority to introduce the regulations, likely in 1995. The IMO adopted guidelines for ballast water
exchange in July 1991. U.S. legislation for ballast water exchange took effect on May 10, 1993. The effectiveness
of mid-ocean exchange was examined in 1990. A study by Pollutech Environmental to look into alternatives to mid-
ocean exchange was completed in March 1992. The study was inconclusive in identifying practical alternatives.
A multi-year research project examining the role of ships in transporting non-native species to North American
marine brackish and fresh waters is being conducted in the U.S. There is a possibility that, as a result of such
studies, it may be recommended to extend the current Great Lakes ballast water controls to include all Canadian

waters.



17.2.3 Garbage Pollution Prevention Regulations: There were no changes to these regulations in 1993. These
regulations prohibit the discharge of garbage from ships in Canadian waters and fishing zones. Annex V of
MARPOL which deals with garbage has been in effect internationally since December 31, 1988. Canada did not
accede to Annex V when MARPOL was acceded to. Cargo sweepings are considered as garbage under Annex V
but, if the substance is not a poliutant, have not been restricted under Canadian legislation. A study was conducted
during 1993 by Melville Shipping Ltd. for AMSE to investigate the effects of cargo sweepings on the Great Lakes.
The study concluded that the quantity lost and the damage done is minimal, but some controls are required. A
CMAC working group has been established in the Central Region to address cargo sweepings and the USCG are
conducting further studies. Amendments to the Garbage Pollution Prevention Regulations that would implement

Annex V are scheduled for 1997.

17.2.4  Great Lakes Sewage Pollution Prevention Regulations: These regulations prohibit the discharge of
untreated sewage from ships into the Great Lakes. Ships must be fitted with holding tanks and discharge ashore
or approved marine sanitation devices which require a monitor to assure their effective operation. An amendment
to these regulations to permit periodic test sampling of effluent from IMO approved devices as an alternative to a
monitor was proposed. Implementation of the proposed amendment was delayed until an environmental impact
review was completed in March 1993. The review indicated that the amendment should proceed; processing of the
amendment should be completed in 1995. An amendment to the regulations to change the responsibility for
approving marine sanitation devices from Environment Canada to the Canadian Coast Guard, was processed in 1992

and entered into force in April 1993.

17.2.5 Non-Canadian Ships Compliance Certificate Regulations: These regulations were rescinded on
February 16, 1993.

17.2.6 Non-Pleasure Craft Sewage Pollution Prevention Regulations: There was a minor amendment to the French
version these regulations that became effective on May 11, 1993. The regulations prohibit the discharge of sewage
from new commercial vessels from December 31, 1991 and from existing commercial vessels from December 31,
1992 into any waters designated by provincial authorities under the Pleasure Craft Sewage Pollution Prevention
Regulations. Three lakes in British Columbia have been designated. An amendment to consolidate the Non-Pleasure
Craft Sewage Pollution Prevention Regulations with the Pleasure Craft Sewage Pollution Prevention Regulations,
as suggested by the Regulatory Review Committee, was initiated and should also be completed in 1995.

17.2.7 Dangerous Chemicals and Noxious Liquid Substances Regulations: These regulations came into effect on
February 16, 1993. The regulations implement Annex II to MARPOL 73/78 and the IBC and BCH Codes.

17.2.8 Oil Pollution Prevention Regulations: A major revision to these regulations to implement Annex I of
MARPOL 73/78 came into effect on February 16, 1993. The revision requires the fitting of oily-water separating
equipment on certain ships and changes the provisions for the discharge of oil into the water.

17.2.9  Pleasure Craft Sewage Pollution Prevention Regulations: There was a minor amendment to these
regulations to correct inconsistencies between the English and French versions that was effective on May 11, 1993.
The regulations prohibit the discharge of sewage from pleasure craft similar to the Non-Pleasure Craft Sewage
Pollution Prevention Regulations. These regulations also require that craft fitted with a toilet also be fitted with a
holding tank. An amendment to designate certain waters in Manitoba was initiated and should be completed in late
1994_As noted in 17.2.6, an amendment to consolidate these regulations with the Non-Pleasure Craft Sewage

Pollution Prevention Regulations is being processed.

17.2.10  Pollutant Discharge Reporting Regulations: These regulations entered into force on Apnl 13, 1992,
These regulations amalgamate the requirement to report different types of pollution incidents. Reports have to be
made to a poliution prevention officer in accordance with TP9834 Guidelines for Reporting Incidents Involving
Dangerous Goods, Harmful Substances and/or Marine Pollutants published by the Coast Guard or IMO
Resolution A-648(16) General Principles for Ship Reporting Systems and Ship Reporting Requirements, Including
Guidelines for Reporting Incidents Involving Dangerous Goods, Harmful Substances and/or Marine Pollutants.
These regulations were amended on March 9, 1993 to include reporting of the discharge, or anticipated discharge,
of a noxious liquid substance.

11



17.2.11 Pollutant Substances Regulations: No amendments were made to these regulations during 1993. The
regulations were however, partially superseded when the Dangerous Chemicals and Noxious Liquid Substances
Regulations entered into force on February 16, 1993. The Pollutant Substances Regulations presently prohibit the
discharge of over 400 listed chemicals in Canadian waters and fishing zones. The Dangerous Chemicals and
Noxious Liquid Substances Regulations permit a controlled minimal discharge of tank washings for about 50 of these

substances in certain waters.

18.0 Port State Control

18.1 Canada became a full member under the Paris Memorandum of Understanding on Port State Control in May,
1994. Port state control inspections of foreign flagged ships by Coast Guard surveyors in the regions includes
verification that the requirements of MARPOL have been complied with. Port State inspection and compliance
statistics for 1993 have been compiled by Ship Inspection Informatics, AMSFD.

19.0 Arctic Waters Pollution Prevention Act (AWPPA)

19.1 The legislative authority for establishing the pollution prevention programme for shipping in waters north of
60°N is provided in the AWPPA. The AWPPA does not deal solely with shipping but is a coordinated piece of
legislation dealing also with offshore and land pollution arising in the Canadian Arctic.

19.2 CCG Northern Region administers the legislation and is responsible for the shipping pollution prevention
programme. If any further information is required contact Ship Safety - Northern Region, AMNS, 344 Slater St.,
Ottawa, Ont. K1A ON7 tel. 613-991-6004 fax 613-995-4700.

19.3 Status of Regulations, Standards or Guidelines Applicable in the Arctic
19.3.1 Arcric Shipping Pollution Prevention Regulations - No changes were made to these regulations in 1993.
19.3.2 Arctic Waters Pollution Prevention Regulations - No changes were made to these regulations in 1993.

19.3.3 Equivalent Standards for the Construction of Arctic Class Ships - These standards continued to be developed
during 1993. Several research projects were completed. Completion of these standards and application is targeted

for the end of 1994.

19.3.4  Arctic Waters Oil Transfer Guidelines - These guidelines were introduced in 1991. They require the
reporting of oil transfers carried out in the Arctic. Reports from ships are sent through the NORDREG system.
Exceptionally responsive reporting was found to occur.

19.3.5 Guidelines for the operation of Tankers and Barges in Canadian Arctic Waters - These guidelines apply
a self-policed code of construction and carriage requirement for oil on board ships. Except for one vessel, all ships
operating in 1993 complied with the guidelines. All charterers of ships are reminded that these guidelines should
be made a part of all charter agreements.

19.3.6 Instructions for the Ice Regime System - These instructions continued to be developed for application as
a part of the Ice Regime Control System that is planned to be introduced in 1995.

12
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TABLE XI

Pollution Incidents Reported to the Ship Safety Branch
of the Canadian Coast Guard

Number of Spills Reported in 1993

ShID SOUICE . . . i e e e e e e 333
ChargeslaidinCanada . ............c'iiiiinnunn. 35
Information forwarded to the flagstate ................ 13
Nochargeslaid ......... ... . ... i enennon 285
Shore based ..... TS 49
Mystery spill . ... e e e e e 317
Total e e e e e e e e e e e e e e 699

Prosecutions Completed in 1993

Number of convictionsinCanada . ............ ... o, 40
Charges withdrawn or the accused found notguilty ................... 1
Total fines . . . . . e e e $231,550
Average fine . . . . . . e e e e e $5,937
Maximum fine . . ... .. . e e e e $35,000
Number of convictions by flagstates ... ..... ... ... .. ... ..., 3
Total fines by flag states . . .. .. .. . i i i e $11,000

TABLE XI - 1
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APPENDIX B.

hy,

~7:‘}1:11‘&:11:‘1«1’ uf External Affiirs

—~
~

HMinistire des Affaires extiricnres

CEanada

NOTE NO. ETT-1089

The Department of External Affairs presents its
compliments to the ieads of Missions accredited to Canada
and has the honour to refer to the matter of requests for
permission to enter ports and/or waters under Canadian
jurisdiction.

The Department has the honour to inform the
Missions that the Canadian Government, as the result of a
recent review of clearance procedures, has decided to make
certain clarifications in the procedures. The Department
has, therefore, the honour to enclose a copy of the
"Canadian Clearance Procedure for Foreign Vessels Entering
Ports and/or Waters Under Canadian Jurisdiction".

Should the Mission wish to have additional
information on Clearance Procedures, the Department of
External Affairs would be pleased to discuss them further.

The Department of Extefhal Affairs avails itself

of this opportunity to renew to the Missions the assurances

¢

of its highest consideration.

OTTAWA, MAY 2, 1983



. Procedure Mumber J
. 2urrose +
¢ i
. of o
. Voyage Research
Vessel . Progranmme Port Zall
Class . J
Scientific Research 1 1 ‘
’ ]
Fisheries Research
1 1
Licensed Fishing |
N/A 2
Unlicensed Fishing
/A 2
"State" 1 1
|
4
]
Merchant
Marine Training N/A 1

Naval Vessel

Referred directly to External Affairs
(with the exception of routine and in-
formal visits by naval vessels of HATO
member countries which should be refer-
red directly to the Department of

National Defence)

Merchant Marine

No clearance

necessary

Note:

No clearance is necessary for "innocent passage" bhut
vessels must observe Canadian maritime regulations



CLEARANCE PROCEDURE FOR DIPLOMATIC MISSIONS REQUESTING

PERMISSION rOR VESSELS TO ENTER PORTS AND/OR UATERS UNDER

CANADIAN JURISDICION

Procedure Number 1

a.

D

Foreign states or their agencies or nationals
wishing to conduct a ressarch programme in waters
under Canadian jurisdiction and/or wishing to enter
a Canadian port will apply for permission, in each
instance, thrcugh diplomatic channelis to the
Department of External Affairs, Transportation and
Communications Division {ZTT), at least fortv-£ive
(45) calendar days in advance of the pronosed date
of entrv into ports and/or waters under Canadian
jurisdiction. iowever, the Department of External
Affairs may require further time to assess complex
research programmes and clearances.

{lhen applying for permission, the raquest should
include complete documentation cf the vessel's
proposed activities; the name, length, bean, draft,
tonnage and call sign of the wvesseal; the nanes of
the master and chief scientist; and the number of
the vessel's scientific complement: and the eract
dates of arrival and departure to and from ports
and/or waters under Canadian jurisdiction.

An exchange of scientific da
research 1is conducted in wat
jurisdiction.

a 1s required when
rs under Canadian

.
Lo
2

Canada reserves the riaght to participat2 or be
represented in the proposed research or
investigations in waters under Canadian
jurisdiction. Canada further reserves the right to
negotiate the content of the proposed research or
investigation.

ttThen the above criterion have heen net, the
Department of EZxternal Affairs will consult with
the apuvropriate Canadian authorities and in due
cotrse notify the requesting state that permission
nas been granted or refused.

After the Canadian authorities have authorised a
vessel's activities in waters under Canadian
jurisdiction, there may z2rise an unanticipated
requirement for an alteration to the vessel's
planned port or date of arrival because cf
inclement weather, mechanical difficulties,
operational problems related to the research



- 2
4o

programme or additicnal port calls. In these
cases, the Department of External Affairs,
Transportation and Communications Division (ETT)
must pe notified through diplomatic channels
forty-eight (48) hours (excluding Saturdays,
Sundays and holidays) prior to any change in
plans. The Department of External Affairs will
attempt to accommodate the reguest but cannot
quarantee approval at such short notice.

A fishing license is required in all cases of
£ishing, sampling and other ichthyo-research
related activities. The license must be aboard the
vessel before fishing, sampling or conducting

other ichthyo-research related activities.

All vessels entering ports and/or waters under
Canadian jurisdiction must obey Canadian maritime
regulations and as appropriate must report to the
Canadian Coast Guard and the Department of
Fisheries and Oceans.



Procedure Number 2

a'

All wvessels entering ports and/or waters under
Canadian jurisdiction must obey Canadian maritime
regulations. A licensed or unlicenced fishing
vessel must report to its Canadian representative
twenty-£four (24) hours before entering waters under
Canadian jurisdiction ané a further twenty-four
{24) hours bvefore entry into port. The
representative will then inform the Canadian Coast
Guard and the Cepartment of Fisheries and Oceans
who wili grant or deny permission for the vessel to
enter ports and/or waters under Canadian
jurisdiction.

The vessel nust provide seventy-two (72) hours
prior notice to the Canacian Department of
Fisheries and Oceans, through the vessel's
representative, before leaving waters under
Canadian jurisdiction. Tne Canadian Government
reserves the right to inspect the vessel before it
leaves waters under Canadian jurisdiction.
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1. President’s Ocean Policy Statement, March 10, 1983

The United States has long been a leader in developing customary and
conventional law of the sea. Our objectives have consistently been to provide a
Jegal order that will, among other things, facilitate peaceful, international uses
of the oceans and provide for equitable and effective management and conser-
vation of marine resources. The United States also recognizes that all nations
have an interest in these issues.

Last July, I announced that the United States will not sign the United Nations
Law of the Sea Convention that was opened for signature on December 10.!
We have taken this step because several major problems in the Conventon’s
deep seabed mining provisions are contrary to the interests and principles of
industrialized nations and would not help attain the aspirations of developing
countries.

The United States does not stand alone in these concerns. Some important
allies and friends have not signed the convention.? Even some signatory states
have raised concerns about these problems.

However, the convention contains provisions with respect to traditional uses
of the oceans which generally confirm existing maritime law and practice and
fairly balance the interests of all States.

Today, I am announcing three decisions to promote and protect the oceans
interests of the United States in a manner consistent with those fair and balanced
results in the Convention and international law.

First, the United States is prepared to accept and act in accordance with the

balance of interests relating to traditional uses of the oceans—such as navigation
and overflight. In this respect, the United States will recognize the rights of other
States in the waters off their coasts, as reflected in the Convention, so long as
the rights and freedoms of the United States and others under international law
are recognized by such coastal States. ‘
" Second, the United States will exercise and assert its navigation and overflight
rights and freedoms on a worldwide basis in a2 manner that is consistent with the
balance of interests reflected in the Convention. The United States will not,
however, acquiesce in unilateral acts of other States designed to restrict the rights
and freedoms of the international community in navigation and overflight and
other related high seas uses.

Third, I am proclaiming today an Exclusive Economic Zone in which the
United States will exercise sovereign rights in living and nonliving resources
within 200 nautical miles of its coast. This will provide United States jurisdiction
for mineral resources out to 200 nautical miles that are not on the continental
shelf. Recently discovered deposits there could be an impottant future source
of strategic minerals.
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Law of the Sea

Transmittal Letter

Text of a letter from the President to
the U.S. Senate, October 7, 1994.

To the Senate of the United States:

I transmit herewith, for the advice and
consent of the Senate to accession, the
United Nations Convention on the Law
of the Sea, with Annexes, done at
Montego Bay, December 10, 1982 (the
“Convention”), and, for the adviee and
consent of the Senate to ratification,
the Agreement Relating to the Imple-
mentation of Part X1 of the United
Nations Convention on the Law of the
Se- ~f 10 December 1982, with Annex,
a. _ied at New York, July 28, 1994
(the “Agreement”), and signed by the
United States, subject to ratification,
on July 29, 1994. Also transmitted for
the information of the Senate is the re-
port of the Department of State with
respect to the Convention and Agree-
ment, as well as Resolution II of Annex
Tand Annex II of the Final Act of the
Third United Nations Conference on
the Law of the Sea.

The United States has basic and en-
during national interests in the oceans
and has consistently taken the view
that the full range of these interests is
best protected through a widely ac-
cepted international framework
governing uses of the sea. Since the
late 1960s, the basic U.S. strategy has
been to conclude a comprehensive
tr  y on the law of the sea that will be
respected by all countries. Each suc-
ceeding U.S. Administration has
recognized this as the cornerstone of
U.S. oceans policy. Following adoption
of the Convention in 1982, it has been
the policy of the United States to act in
a manner consistent with its provisions
relating to traditional uses of the
oceans and to encourage other coun-
tries to do likewise.

The primary benefits of the Con-
vention to the United States include
the following:

e The Convention advances the in-
terests of the United States as a global
maritime power. It preserves the right
of the U.S. military to use the world’s
oceans to meet national security re-
quirements and of commercial vessels
to carry sea-going cargoes. It achieves
this, inter alia, by stabilizing the
breadth of the territorial sea at 12 nau-
tical miles; by setting forth navigation
regimes of innocent passage in the ter-
ritorial sea, transit passage in straits
used for international navigation, and
archipelagic sea lanes passage; and by
reaffirming the traditional freedoms of
navigation and overflight in the exclu-
sive economic zone and the high seas
beyond.

e The Convention advances the in-
terests of the United States as a coastal
State. It achieves this, inter alia, by
providing for an exclusive economic
zone out to 200 nautical miles from
shore and by securing our rights re-
garding resources and artificial islands,
installations and structures for eco-
nomic purposes over the full extent of
the continental shelf. These provisions
fully comport with U.S. oil and gas leas-
ing practices, domestic management of
coastal fishery resources, and interna-
tional fisheries agreements.

¢ As a far-reaching environmental
accord addressing vessel source pollu-
tion, pollution from seabed activities,
ocean dumping, and land-based sources
of marine pollution, the Convention
promotes continuing improvement in
the health of the world’s oceans.

¢ In light of the essential role of
marine scientific research in under-
standing and managing the oceans, the
Convention sets forth criteria and pro-
cedures to promote access to marine
areas, including coastal waters, for
research activities.

* The Convention facilitates solu-
tions to the increasingly complex
problems of the uses of the ocean—
solutions that respect the essential
balance between our interests as both a
coastal and a maritime nation.

* Through its dispute settlement
provisions, the Convention provides for
mechanisms to enhance compliance by
Parties with the Convention’s provi-
sions.

Notwithstanding these beneficial
provisions of the Convention and bipar-
tisan support for them, the United
States decided not to sign the Conven-
tion in 1982 because of flaws in the
regime it would have established for
managing the development of mineral
resources of the seabed beyond na-
tional jurisdiction (Part XI). It has
been the consistent view of successive
U.S. Administrations that this deep
seabed mining regime was inadequate
and in need of reform if the United
States was ever to become a Party to
the Convention.

Such reform has now been
achieved. The Agreement, signed by
the United States on July 29, 1934, fun-
damentally changes the deep seabed
mining regime of the Convention. As
described in the report of the Secretary
of State, the Agreement meets the ob-
jections the United States and other
industrialized nations previously ex-
pressed to Part XI. It promises to
provide a stable and internationally
recognized framework for mining to
proceed in response to future demand
for minerals.

Early adherence by the United
States to the Convention and the
Agreement is important to maintain a
stable legal regime for all uses of the
sea, which covers more than 70 percent
of the surface of the globe. Mainte-
nance of such stability is vital to U.S.
national security and economic
strength.

I therefore recommend that the
Senate give early and favorable consid-
eration to the Convention and to the
Agreement and give its advice and con-
sent to accession to the Convention and
to ratification of the Agreement.
Should the Senate give such advice and
consent, I intend to exercise the op-
tions concerning dispute settlement
recommended in the accompanying re-
port of the Secretary of State.

WiLLIAM J. CLINTON

U.S. Department of State Dispalch Supplement « February 1995 « Vol. 6, No. 1



Law of the Sea

Submittal Letter

Text of a letter from the Secretary
of Stale to the President, Septem-
ber 23, 1994.

The President:

I have the honor to submit to you the
United Nations Convention on the Law
of the Sea, with Annexes, done at
Montego Bay, December 10, 1982 (the
Convention), and the Agreement Relat-
ing to the Implementation of Part XI of
the United Nations Convention on the
Law of the Sea of 10 December 1982,
with Annex, adopted at New York,
July 28, 1994 (the Agreement), and
signed by the United States on July 29,
1994, subject to ratification. Irecom-
mend that the Convention and the
Agreement be transmitted to the Sen-
ate for its advice and consent to
accession and ratification, respectively.

The Convention sets forth a com-
prehensive framework governing uses
of the oceans. It was adopted by the
Third United Nations Conference on
the Law of the Sea (the Conference),
which met between 1973 and 1982 to
negotiate a comprehensive treaty relat-
ing to the law of the sea.

The Agreement, adopted by United
Nations General Assembly Resolution
A/RES/48/263 on July 28, 1994, con-
tains legally binding changes to that
part of the Convention dealing with the
mining of the seabed beyond the limits
of national jurisdiction (Part XI and re-
lated Annexes) and is to be applied and
interpreted together with the Conven-
tion as a single instrument. The
Agreement promotes universal adher-
ence to the Convention by removing
obstacles to acceptance of the Conven-
tion by industrialized nations, including
the United States.

I also recommend that Resolution
I1 of Annex I, governing preparatory
investment in pioneer activities relat-
ing to polymetallic nodules, and Annex
11, a statement of understanding con-
cerning a specific method to be used in
establishing the outer edge of the conti-
nental margin, of the Final Act of the

Third United Nations Conference on
the Law of the Sea be transmitted to
the Senate for its information.

The Convention

The Convention provides a comprehen-
sive framework with respect to uses of
the oceans. It creates a structure for
the governance and protection of all
marine areas, including the airspace
above and the seabed and subsoil be-
low. After decades of dispute and
negotiation, the Convention reflects
consensus on the extent of jurisdiction
that States may exercise off their
coasts and allocates rights and duties
among States.

The Convention provides for a ter-
ritorial sea of a maximum breadth of 12
nautical miles and coastal State sover-
eign rights over fisheries and other
natural resources in an Exclusive Eco-
nomic Zone (EEZ) that may extend to
200 nautical miles from the coast. Inso
doing, the Convention brings most fish-
eries under the jurisdiction of coastal
States. (Some 90 percent of living ma-
rine resources are harvested within 200
nautical miles of the coast.)

The Convention imposes on coastal
States a duty to conserve these re-
sources, as well as obligations upon all
States to cooperate in the conservation
of fisheries populations on the high seas
and such populations that are found
both on the high seas and within the
EEZ (highly migratory stocks, such as
tuna, as well as “straddling stocks”). In
addition, it provides for special protec-
tive measures for anadromous species,
such as salmon, and for marine mam-
mals, such as whales.

The Convention also accords the
coastal State sovereign rights over the
exploration and development of non-
living resources, including oil and gas,
found in the seabed and subsoil of the
continental shelf, which is defined to
extend to 200 nautical miles from the
coast or, where the continental margin
extends beyond that limit, to the outer
edge of the geological continental mar-
gin. It lays down specific criteria and
procedures for determining the outer
limit of the margin.

The Convention carefully balances
the interests of States in controlling ac-
tivities off their own coasts with those
of all States in protecting the freedom
to use ocean spaces without undue in-
terference. It specifically preserves
and elaborates the rights of military
and commercial navigation and over-
flight in areas under coastal State
jurisdiction and on the high seas be-
yond. It guarantees passage for all
ships and aircraft through, under and
over straits used for international navi-
gation and archipelagos. It also
guarantees the high seas freedoms of
navigation, overflight and the laying
and maintenance of submarine cables
and pipelines in the EEZ and on the
continental shelf.

For the non-living resources of the
seabed beyond the limits of national ju-
risdiction (i.e., beyond the EEZ or
continental margin, whichever is fur-
ther seaward), the Convention
establishes an international regime to
govern exploration and exploitation of
such resources. It defines the general
conditions for access to deep seabed
minerals by commercial entities and
provides for the establishment of an
international organization, the Interna-
tional Seabed Authority, to grant title
to mine sites and establish necessary
ground rules. The system was substan-
tially modified by the 1994 Agreement,
discussed below.

The Convention sets forth a com-
prehensive legal framework and basic
obligations for protecting the marine
environment from all sources of pollu-
tion, including pollution from vessels,
from dumping, from seabed activities
and from land-based activities. It cre-
ates a positive and unprecedented
regime for marine environmental pro-
tection that will compel parties to come
together to address issues of common
and pressing concern. As such, the
Convention is the strongest compre-
hensive environmental treaty now in
existence or likely to emerge for quite
some time.

The essential role of marine scien-
tific research in understanding and
managing the oceans is also secured.
The Convention affirms the right of all
States to conduct marine scientific
research and sets forth obligations to
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Law of the Sea

promote and cooperate in such
research. It confirms the rights of
coasta] States to require consent for
such research undertaken in marine ar-
eas under their jurisdiction. These
rights are balanced by specific criteria
to ensure that coastal States exercise
the consent authority in a predictable
and reasonable fashion to promote
maximum access for research activities.
The Convention establishes a
dispute settlement system to promote
compliance with its provisions and the
peaceful settlement of disputes. These
procedures are flexible, in providing
options as to the appropriate means
and fora for resolution of disputes,
and comprehensive, in subjecting the
bulk of the Convention’s provisions to
enforcement through binding mecha-
aisms. The system also provides
Parties the means of excluding from
binding dispute settlement certain
sensitive political and defense matters.
Further analysis of provisions of
the Convention’s 17 Parts, comprising
320 articles and nine Annexes, is set
forth in the Commentary that is en-
closed as part of this Report.

The Agreement

The achievement of a widely accepted
and comprehensive law of the sea con-
vention—to which the United States
can become a Party—has been a consis-
tent objective of successive U.S.
administrations for the past quarter
century. However, the United States
decided not to sign the Convention
upon its adoption in 1982 because of
objections to the regime it would have
established for managing the develop-
ment of seabed mineral resources
beyond national jurisdiction. While the
other Parts of the Convention were
judged beneficial for U.S. ocean policy
interests, the United States deter-
mined the deep seabed regime of Part
XI to be inadequate and in need of
reform before the United States
could consider becoming Party to the
Convention.

Similar objections to Part XI also
deterred all other major industrialized
nations from adhering to the Conven-
tion. However, as a result of the
important international political and

economic changes of the last decade—
including the end of the Cold War

and growing reliance on free market
principles—widespread recognition
emerged that the seabed mining re-
gime of the Convention required basic
change in order to make it generally
acceptable. As a result, informal nego-
tiations were launched in 1990, under
the auspices of the United Nations
Secretary-General, that resulted in
adoption of the Agreement on July 28,
1994,

The legally binding changes set
forth in the Agreement meet the objec-
tions of the United States to Part XI of
the Convention. The United States and
all other major industrialized nations
have signed the Agreement.

The provisions of the Agreement
overhaul the decision-making proce-
dures of Part XI to accord the United
States, and others with major economic
interests at stake, adequate influence
over future decisions on possible deep
seabed mining. The Agreement guar-
antees a seat for the United States on
the critical executive body and requires
a consensus of major contributors for
financial decisions.

The Agreement restructures the
deep seabed mining regime along free
market principles and meets the U.S.
goal of guaranteed access by U.S. firms
to deep seabed minerals on the basis of
reasonable terms and conditions. It
eliminates mandatory transfer of tech-
nology and production controls. It
scales back the structure of the organi-
zation to administer the mining regime
and links the activation and operation
of institutions to the actual develop-
ment of concrete commereial interest in
seabed mining. A future decision,
which the United States and a few of
its allies can block, is required before
the organization’s potential operating
arm (the Enterprise) may be activated,
and any activities on its part are sub-
ject to the same requirements that
apply to private mining companies.
States have no obligation to finance the
Enterprise, and subsidies inconsistent
with GATT are prohibited.

The Agreement provides for
grandfathering the seabed mine site
claims established on the basis of the
exploration work already conducted by
companies holding U.S. licenses on the

basis of arrangements “similar to and
no less favorable than” the best terms
granted to previous claimants; further,
it strengthens the provisions requiring
consideration of the potential environ-
mental impacts of deep seabed mining.

The Agreement provides for its
provisional application from Novem-
ber 16, 1994, pending its entry into
force. Without such a provision, the
Convention would enter into force on
that date with its objectionable seabed
mining provisions unchanged. Provi-
sional application may continue only for
a limited period, pending entry into
force. Provisional application would
terminate on November 16, 1998, if the
Agreement has not entered into force
due to failure of a sufficient number of
industrialized States to become Parties.
Further, the Agreement provides flex-
ibility in allowing States to apply it
provisionally in accordance with their
domestic laws and regulations.

In signing the agreement on July
29, 1994, the United States indicated
that it intends to apply the agreement
provisionally pending ratification.
Provisional application by the United
States will permit the advancement of
U.S. seabed mining interests by U.S.
participation in the International Sea-
bed Authority from the outset to
ensure that the implementation of the
regime is consistent with those inter-
ests, while doing so consistent with
existing laws and regulations.

Further analysis of the Agreement
and its Annex, including analysis of the
provisions of Part XI of the Convention
as modified by the Agreement, is also
set forth in the Commentary that fol-
lows.

Status of the Convention
And the Agreement

One hundred and fifty-two States
signed the Convention during the two
years it was open for signature. As

of September 8, 1994, 65 States had
deposited their instruments of ratifica-
tion, accession or succession to the
Convention. The Convention will enter
into force for these States on Novem-
ber 16, 1994, and thereafter for other
States 30 days after deposit of their in-
struments of ratification or accession.
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The United States joined 120 other
States in voting for adoption of the
Agreement on July 28, 1994; there
were no negative votes and seven ab-
stentions. As of September 8, 1994, 50
States and the European Community
have signed the Agreement, of which
19 had previously ratified the Conven-
tion. Eighteen developed States have
signed the Agreement, including the
United States, all the members of the
European Community, Japan, Canada
and Australia, as well as major devel-
oping countries, such as Brazil, China
and India.

Relatlon to the 1958
Geneva Conventions

Article 311(1) of the LOS Convention
provides that the Convention will pre-
vail, as between States Parties, over
the four Geneva Conventions on the
Law of the Sea of April 29, 1958, which
are currently in force for the United
States: the Convention on the Territo-
rial Sea and the Contiguous Zone, 15
UST 1606, TIAS. No. 5639, 516 UNTS
205 (entered into force September 10,
1964); the Convention on the High
Seas, 13 UST. 2312, TIAS. No. 5200,
450 UNTS 82 (entered into force Sep-
tember 30, 1962); Convention on the
Continental Shelf, 15 UST 471, TIAS
No. 5578, 499 UNTS 311 (entered into
force June 10, 1964); and the Conven-
tion on Fishing and Conservation of
Living Resources of the High Seas, 17
UST 138, TIAS No. 5969, 559 UNTS
285 (entered into force March 20, 1966).
Virtually all of the provisions of these
Conventions are either repeated, modi-
fied, or replaced by the provisions of
the LOS Convention.

Dispute Settlement

The Convention identifies four poten-
tial fora for binding dispute settlement:

¢ The International Tribunal for
the Law of the Sea constituted under
Annex VI;

o The International Court of Jus-
tice;

¢ An arbitral tribunal constituted
in accordance with Annex VII; and

» A special arbitral tribunal consti-
tuted in accordance with Annex VIII
for specified categories of disputes.

A State, when adhering to the Con-
vention, or at any time thereafter, is
able to choose, by written declaration,
one or more of these means for the
settlement of disputes under the Con-
vention. If the parties to a dispute
have not accepted the same procedure
for the settlement of the dispute, it
may be submitted only to arbitration in
accordance with Annex VII, unless the
parties otherwise agree. If a Party has
failed to announce its choice of forum, it
is deemed to have accepted arbitration
in accordance with Annex VII.

I recommend that the United
States choose special arbitration for all
the categories of disputes to which it
may be applied and Annex VII arbitra-
tion for disputes not covered by the
above, and thus that the United States
make the following declaration:

The Government of the United
States of America declares, in accor-
dance with paragraph 1 of Article 287,
that it chooses the following means for
the settlement of disputes concerning
the interpretation or application of the
Convention:

(A) aspecial arbitral tribunal con-
stituted in accordance with Annex VIII
for the settlement of disputes concern-
ing the interpretation or application of
the articles of the Convention relating
to (1) fisheries, (2) protection and pres-
ervation of the marine environment, (3)
marine scientific research, and (4) navi-
gation, including pollution from vessels
and by dumping, and

(B) an arbitral tribunal consti-
tuted in accordance with Annex VII for
the settlement of disputes not covered
by the declaration in (A) above.

Subject to limited exceptions, the
Convention excludes from binding dis-
pute settlement disputes relating to the
sovereign rights of coastal States with
respect to the living resources in their
EEZs. In addition, the Convention
permits a State to opt out of binding
dispute settlement procedures with re-
spect to one or more enumerated
categories of disputes, namely disputes
regarding maritime boundaries be-
tween neighboring States, disputes
concerning military activities and cer-
tain law enforcement activities, and
disputes in respect of which the United
Nations Security Council is exercising
the functions assigned to it by the
Charter of the United Nations.

I recommend that the United
States elect to exclude all three of
these categories of disputes from bind-
ing dispute settlement, and thus that
the United States make the following
declaration:

The Government of the United States of
America declares, in accordance with
paragraph 1 of Article 298, that it does
not accept the procedures provided for
in section 2 of Part XV with respect to
the categories of disputes set forth in
subparagraphs (a), (b) and (c) of that

paragraph.

Recommendation

The interested Federal agencies and
departments of the United States have
unanimously concluded that our inter-
ests would be best served by the
United States becoming a Party to the
Convention and the Agreement.

The primary benefits of the Con-
vention to the United States include
the following:

¢ The Convention advances the in-
terests of the United States as a global
maritime power. It preserves the right
of the U.S. military to use the world’s
oceans to meet national security re-
quirements and of commercial vessels
to carry sea-going cargoes. It achieves
this, inter alia, by stabilizing the
breadth of the territorial sea at 12 nau-
tical miles; by setting forth navigation
regimes of innocent passage in the ter-
ritorial sea, transit passage in straits
used for international navigation, and
archipelagic sea lanes passage; and by
reaffirming the traditional freedoms of
navigation and overflight in the EEZ
and the high seas beyond.

» The Convention advances the in-
terests of the United States as a coastal
State. It achieves this, inter alia, by
providing for an EEZ out to 200 nauti-
cal miles from shore and by securing
our rights regarding resources and ar-
tificial islands, installations and
structures for economic purposes over
the full extent of the continental shelf.
These provisions fully comport with
U.S. oil and gas leasing practices, do-
mestic management of coastal fishery
resources, and international fisheries
agreements.

» As a far-reaching environmental
accord addressing vessel source pollu-
tion, pollution from seabed activities,

U.S. Department of State Dispatch Supplement e February 1995 « Vol. 6, No.



Law of the Sea

ocean dumping and land-based sources
of marine pollution, the Convention
promotes continuing improvement in
the health of the world’s oceans.

¢ In light of the essential role of
marine scientific research in under-
standing and managing the oceans, the
Convention sets forth criteria and pro-
cedures to promote access to marine
areas, including coastal waters, for re-
search activities.

¢ The Convention facilitates solu-
tions to the increasingly complex
problems of the uses of the ocean—
solutions which respect the essential
balance between our interests as both a
coastal and a maritime nation.

¢ Through its dispute settlement
provisions, the Convention provides for
mechanisms to enhance compliance by
Zarties with the Convention’s provi-
sions.

o The Agreement fundamentally
changes the deep seabed mining regime
of the Convention. It meets the objec-
tions the United States and other
industrialized nations previously ex-
pressed to Part X1. It promises to
provide a stable and internationally
recognized framework for mining to
proceed in response to future demand
for minerals.

The United States has been a
leader in the international community’s
effort to develop a widely accepted in-
ternational framework governing uses
of the seas. As a Party to the Conven-
tion, the United States willbeina
position to continue its role in this evo-

ition and ensure solutions that respect
our interests.

All interested agencies and depart-
ments, therefore, join the Department
of State in unanimously recommending
that the Convention and Agreement be
transmitted to the Senate for its advice
and consent to accession and ratifica-
tion respectively. They further
recommend that they be transmitted
before the Senate adjourns sine die this
fall.

The Department of State, along
with other concerned agencies, stands
ready to work with Congress toward
enactment of legislation necessary to
carry out the obligations assumed un-
der the Convention and Agreement and
to permit the United States to exercise
rights granted by the Convention.

WARREN CHRISTOPHER

Commentary—The 1982 United Nations
Convention on the Law of the Sea and the
Agreement on Implementation of Part Xl

INTRODUCTION

The United Nations Convention on the
Law of the Sea, opened for signature
on December 10, 1982 (the Convention
or LOS Convention) creates a structure
for the governance and protection of all
of the sea, including the airspace above
and the sea-bed and subsoil below. In
particular, it provides a framework for
the allocation of jurisdiction, rights and
duties among States that carefully bal-
ances the interests of States in
controlling activities off their own
coasts and the interests of all States in
protecting the freedom to use ocean
spaces without undue interference.
This Commentary begins with a
discussion of the maritime zones recog-
nized by the Convention, emphasizing
the rules regarding navigation and
overflight in these areas. Next, the
framework for the protection and pres-
ervation of the marine environment of
these areas is examined. Thereafter,
the Commentary reviews the regimes
for dealing with the resources in these
areas under the following headings:

¢ Living marine resources, includ-
ing fishing;

¢ Non-living resources, including
those of the continental shelf and the
deep sea-bed beyond the limits of na-
tional jurisdiction; and,

¢ Marine scientific research.

The various mechanisms for settling
disputes regarding these provisions are
next examined. Finally, the Commen-
tary considers other provisions of the
Convention, including those relating to
maritime boundary delimitation, en-
closed and semi-enclosed seas,
land-locked and geographically disad-
vantaged States, and technology
transfer, as well as the definitions and
the general and final provisions of the
Convention.

MARITIME ZONES

The Convention addresses the balance
of coastal and maritime interests with
respect to all areas of the sea. From
the absolute sovereignty that every
State exercises over its land territory
and superjacent airspace, the exclusive
rights and control that the coastal
State exercises over maritime areas off
its coast diminish in stages as the dis-
tance from the coastal State increases.
Conversely, the rights and freedoms of
maritime States are at their maximum
in regard to activities on the high seas
and gradually diminish closer to the
coastal State. The balance of interests
between the coastal State and maritime
States thus varies in each zone recog-
nized by the Convention.

The location of these zones under
the Convention may be summarized as
follows (and is illustrated in Figure 1).

Internal waters are landward of the
baselines along the coast. They include
lakes, rivers and many bays.

Archipelagic waters are encircled
by archipelagic baselines established
by independent archipelagic States.

The territorial sea extends seaward
from the baselines to a fixed distance.
The Convention establishes 12 nautical
miles as the maximum permissible
breadth of the territorial sea. (One
nautical mile equals 1,852 meters or
6,067 feet; all further references to
miles in this Commentary are to nauti-
cal miles.)

The contiguous zone, exclusive eco-
nomic zone (EEZ) and continental shelf
all begin at the seaward limit of the ter-
ritorial sea.

The contiguous zone may extend to
a maximum distance of 24 miles from
the baselines. :

The EEZ may extend to a maxi-
mum distance of 200 miles from the
baselines.
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The continental shelf may extend to
a distance of 200 miles from the
baselines or, if the continental margin
extends beyond that limit, to the outer
edge of the continental margin as de-
fined by the Convention. The regime of
the continental shelf applies to the sea-
bed and subsoil and does not affect the
status of the superjacent waters or air-
space.

The regime of the high seas applies
seaward of the EEZ; significant parts
of that regime, including freedom of
navigation and overflight, also apply
within the EEZ.

The sea-bed beyond national juris-
diction, called the Area in the Conven-
tion, comprises the sea-bed and subsoil
beyond the seaward limit of the conti-
nental shelf.

Internal Waters

Article 8(1) defines internal waters as
the waters on the landward side of the
baseline from which the breadth of the
territorial sea is measured. This defini-
tion carries forward the traditional
definition of internal waters found in
article 5 of the 1958 Geneva Convention
on the Territorial Sea and the Contigu-
ous Zone, 15 UST 1606, TIAS No. 5639,
516 UNTS 205 (Territorial Sea Conven-
tion). The importance of baselines and
the rules relating to them are discussed
in the next section.

Territorial Sea

Article 2 describes the territorial sea as
a belt of ocean which is measured sea-
ward from the baseline of the coastal
State and subject to its sovereignty.
This sovereignty also extends to the
airspace above and to the sea-bed and
subsoil. It is exercised subject to the
Convention and other rules of interna-
tional law relating to innocent passage,
transit passage, archipelagic sea lanes
passage and protection of the marine
environment. Under article 3, the
coastal State has the right to establish
the breadth of its territorial sea up to a
limit not exceeding 12 miles, measured
from baselines determined in accor-
dance with the Convention.

The adoption of the Convention has
significantly influenced State practice.
Prior to 1982, as many as 25 States
claimed territorial seas broader than
12 miles (with attendant detriment to
the freedoms of navigation and over-
flight essential to U.S. national security
and commercial interests), while
30 States, including the United States,
claimed a territorial sea of less than
12 miles. Since 1983, State practice in
asserting territorial sea claims has
largely coalesced around the 12 mile
maximum breadth set by the Conven-
tion. AsofJanuary 1, 1994 128 States
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claim a territorial sea of 12 miles or
less; only 17 States claim a territorial
sea broader than 12 miles.

Since 1988, the United States has
claimed a 12 mile territorial sea (Presi-
dential Proclamation 5928, Decem-
ber 27, 1988). Since the President’s
Ocean Policy Statement of March 10,
1983, the United States has recognized
territorial sea claims of other States up
to a maximum breadth of 12 miles.

Contiguous Zone

Article 33 recognizes the contiguous
zone as an area adjacent to the territo-
rial sea in which the coastal State may
exercise the limited control necessary
to prevent or punish infringement of its
customs, fiscal, immigration, and sani-
tary laws and regulations that occurs
within its territory or territorial sea.
Unlike the territorial sea, the contigu-
ous zone is not subject to coastal State
sovereignty; vessels and aircraft enjoy
the same high seas freedom of naviga-
tion and overflight in the contiguous
zone as in the EEZ. The maximum
permissible breadth of the contiguous
zone is 24 miles measured from the
baseline from which the breadth of the
territorial sea is measured.

In 1972, the United States claimed
a contiguous zone beyond its territorial
sea (historically claimed as 3 miles) out
to 12 miles from the coastal baselines
(Department of State Public Notice
358, 37 Federal Register 11,906). Since
1988, when the United States extended
its territorial sea to 12 miles, the U.S.
contiguous zone and territorial sea
claims have thus been coterminous.
Under the Convention, the United
States could set the seaward limit of its
contiguous zone at 24 miles, enhancing
its ability to deal with illegal immigra-
tion, drug trafficking by sea and public
health matters.

Exclusive Economic Zone (EEZ)

The establishment of the EEZ in the
Convention represents a substantial
change in the law of the sea. The un-
derlying purpose of the EEZ regime is
to balance the rights of coastal States,
such as the United States, to resources
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(e.g., fisheries and offshore oil and gas)
and to protect the environment off
their coasts with the interests of all
States in preserving other high seas
rights and freedoms.

Article 55 defines the EEZ as an
area beyond and adjacent to the terri-
torial sea, subject to the specific legal
regime established in Part V, which
elaborates the jurisdiction, rights and
duties of the coastal State and the
rights, freedoms and duties of other
States. Pursuant to article 56, the
coastal State exercises sovereign rights
for the purpose of exploring and ex-
ploiting, conserving and managing the
natural resources of the EEZ, whether
living or non-living. It also has signifi-
cant rights in the EEZ with respect to
scientific research and the protection
and preservation of the marine envi-
ronment. The coastal State does not
have sovereignty over the EEZ, and all
States enjoy the high seas freedoms of
navigation, overflight, laying and main-
tenance of submarine cables and
pipelines, and related uses in the EEZ,
compatible with other Convention pro-
visions. However, all States havea
duty, in the EEZ, to comply with the
laws and regulations adopted by the
coasta] State in accordance with the
Convention and other compatible rules
of international law.

Article 57 requires the seaward
limit of the EEZ to be no more than
200 miles from the baseline from which
the breadth of the territorial sea is
measured. The United States declared
its EEZ with this limit by Presidential
Proclamation 5030 on March 10, 1983.
Congress incorporated the claim in
amending the Magnuson Fishery Con-
servation and Management Act,

16 U.S.C. § 1801 et seq., Pub. L. 99-659.

As of March 1, 1994, 93 States claim
an EEZ. No State claims an EEZ
beyond 200 miles from its coastal
baselines, although, as discussed below
in the section on navigation and over-
flight, several States claim the right to
restrict activities within their EEZs
beyond that which the Convention au-
thorizes.

The EEZ of the United States is
among the largest in the world, extend-
ing through considerable areas of the
Atlantic, Pacific and Arctic Oceans, in-

cluding those around U.S. insular terri-
tories. From the perspective of
managing and conserving resources off
its coasts, the United States gains more
from the provisions on the EEZ in the
Convention than perhaps any other
State.

High Seas

Pursuant to article 86, the regime of
the high seas applies seaward of the
EEZ. The Convention elaborates the
regime of the high seas, including the
principles of the freedom of the high
seas, as it developed over centuries,
and supplements the regime with new
safety and environmental requirements
and express recognition of the freedom
of scientific research. As discussed be-
low in connection with living marine
resources, the Convention makes the
right to fish on the high seas subject to
significant additional requirements
relating to conservation and to certain
rights, duties and interests of coastal
States.

Continental Shelf

Pursuant to article 76, the continental
shelf of a coastal State comprises the
sea-bed and subsoil of the submarine
areas that extend beyond its territorial
sea throughout the natural prolonga-
tion of its land territory to the outer
edge of the continental margin, or to a
distance of 200 miles from the baselines
from which the breadth of the territo-
rial sea is measured where the outer
edge of the continental margin does not
extend up to that distance. The coastal
State alone exercises sovereign rights
over the continental shelf for the pur-
pose of exploring it and exploiting

its natural resources. The natural
resources of the continental shelf con-
sist of the mineral and other non-living
resources of the sea-bed and subsoil
together with the living organisms
belonging to sedentary species. Sub-
stantial deposits of oil and gas are
located in the continental shelf off the
coasts of the United States and other
countries.

The Sea-bed Beyond
National Jurisdiction

The Convention defines as the Area the
sea-bed and ocean floor and subsoil
thereof beyond the limits of national ju-
risdiction. Possible exploration and
development of the mineral resources
found at or beneath the sea-bed of the
Area are to be undertaken pursuant to
the international regime established by
the Convention, as revised by the
Agreement, on the basis of the prin-
ciple that these resources are the
common heritage of mankind. The
Area remains open to use by all States
for the exercise of high seas freedoms
for defense, scientific research, tele-
communications and other purposes.

Airspace

The Convention does not treat airspace
as distinct zones. However, its provi-
sions affirm that the sovereignty of a
coastal State extends to the airspace
over its land territory, internal waters
and territorial sea. The breadth of ter-
ritorial airspace is necessarily the same
as the breadth of the underlying terri-
torial sea. International airspace
begins at the outer limit of the territo-
rial sea.

BASELINES

A State’s maritime zones are measured
from the baseline. The rules for draw-
ing baselines are contained in articles
5 through 11, 13 and 14 of the Conven-
tion. These rules distinguish between
normal baselines (following the low-
water mark along the coast) and
straight baselines (which can be em-
ployed only in specified geographical
situations). The baseline rules take
into account most of the wide variety of
geographical conditions existing along
the coastlines of the world.

Baseline claims can extend mari-
time jurisdiction significantly seaward
in 2 manner that prejudices navigation,
overflight and other interests. Objec-
tive application of baseline rules
contained in the Convention can help
prevent excessive claims in the future
and encourage governments to revise
existing claims to conform to the rel-
evant criteria.
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Normal Baseline

Pursuant to article 5, the normal
baseline used for measuring the
breadth of the territorial sea is the low-
water line along the coast. U.S.
practice is consistent with this rule.

Reefs. In accordance with article 6,
in the case of islands situated on atolls
or of islands having fringing reefs, the
normal baseline is the seaward low-wa-
ter line on the drying reef charted as
being above the level of chart datum.
While the Convention does not address
reef closing lines, any such line is not to
adversely affect rights of passage, free-
dom of navigation, and other rights for
which the Convention provides.

Straight Baselines

Purpose. The purpose of authorizing
the use of straight baselines is to allow
the coastal State, at its discretion, to
enclose those waters which, as a result
of their close interrelationship with the
land, have the character of internal wa-
ters. By using straight baselines, a
State may also eliminate complex pat-
terns, including enclaves, in its
territorial sea, that would otherwise re-
sult from the use of normal baselines in
accordance with article 5. Properly
drawn straight baselines do not result
in extending the limits of the territorial
sea significantly seaward from those
that would result from the use of nor-
mal baselines.

With the advent of the EEZ, the
original reason for straight baselines
(protection of coastal fishing interests)
has all but disappeared. Their use in a
manner that prejudices international
navigation, overflight, and communica-
tions interests runs counter to the
thrust of the Convention’s strong pro-
tection of these interests. In light of
the modernization of the law of the sea
in the Convention, it is reasonable to
conclude that, as the Convention states,
straight baselines are not normal
baselines, straight baselines should be
used sparingly, and, where they are
used, they should be drawn conserva-
tively to reflect the one rationale for
their use that is consistent with the
Convention, namely the simplification
and rationalization of the measurement
of the territorial sea and other mari-
time zones off highly irregular coasts.

Areas of Application. Straight
baselines, in accordance with article 7,
may be used only in two specific geo-
graphic circumstances, that is, (a) in
localities where the coastline is deeply
indented and cut into, or (b) if there is a
fringe of islands along the coast in the
immediate vicinity of the coast. Even if
these basic geographic criteria exist in
any particular locality, the coastal
State is not obliged to employ the
method of straight baselines, but may
(like the United States and other coun-
tries) instead continue to use the
normal baseline and permissible closing
lines across the mouths of rivers and
bays.

“Localities Where the Coastline
Is Deeply Indented and Cut Into.”
“Deeply indented and cut into” refers
to a very distinctive coastal configura-
tion. The United States has taken the
position that such a configuration must
fulfill all of the following characteris-
tics:

* In alocality where the coastline
is deeply indented and cut into, there
exist at least three deep indentations;

¢ The deep indentations are in
close proximity to one another; and

* The depth of penetration of each
deep indentation from the proposed
straight baseline enclosing the indenta-
tion at its entrance to the sea is, as a
rule, greater than half the length of
that baseline segment.

The term “coastline” is the mean
low-water line along the coast; the term
“localities” refers to particular seg-
ments of the coastline.

“Fringe of Islands Along the
Coast In the Immediate Vicinity of
the Coast.” “Fringe of islands along
the coast in the immediate vicinity of
the coast” refers to a number of islands,
within the meaning of article 121(1).
The United States has taken the posi-
tion that a such a fringe of islands must
meet all of the following requirements:

* The most landward point of each
island lies no more than 24 miles from
the mainland coastline;

e Each island to which a straight
baseline is to be drawn is not more than
24 miles apart from the island from
which the straight baseline is drawn;
and

¢ The islands, as a whole, mask at
least 50% of the mainland coastline in
any given locality.

Criteria for Drawing Straight
Baseline Segments. The United
States has taken the position that, to be
consistent with article 7(3), straight
baseline segments must:

¢ Not depart to any appreciable ex-
tent from the general direction of the
coastline, by reference to general direc-
tion lines which in each locality shall
not exceed 60 miles in length;

¢ Not exceed 24 miles in length;
and

¢ Result in sea areas situated land-
ward of the straight baseline segments
that are sufficiently closely linked to
the land domain to be subject to the re-
gime of internal waters.

Minor Deviations. Straight
baselines drawn with minor devia-
tions from the foregoing criteria are
not necessarily inconsistent with the
Convention.

Economic Interests. Economic in-
terests alone cannot justify the location
of particular straight baselines. In
determining the alignment of particular
straight baseline segments of a baseline
system which satisfies the deeply
indented or fringing islands criteria, in
accordance with article 7(5), only those
economic interests may be taken into
account which are peculiar to the re-
gion concerned and only when the
reality and importance of the economic
interests are clearly evidenced by long
usage.

Basepoints. Except as noted in ar-
ticle 7(4), basepoints for all straight
baselines must be located on land terri-
tory and situated on or landward of the
low-water line. No straight baseline
segment may be drawn to a basepoint
located on the land territory of another
State.

Use of Low-tide Elevations as
Basepoints in a System of Straight
Baselines. In accordance with article
7(4), only those low-tide elevations
which have had built on them light-
houses or similar installations may be
used as basepoints for establishing
straight baselines. Other low-tide el-
evations may not be used as basepoints
unless the drawing of baselines to and
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from them has received general inter-
national recognition. The United
States has taken the position that
“similar installations” are those that
are permanent, substantial and actually
used for safety of navigation and that
“general international recognition” in-
cludes recognition by the major
maritime users over a period of time.

Effect on Other States. Article
7(6) provides that a State may not
apply the system of straight baselines
in such a manner as to cut off the terri-
torial sea of another State from the
high seas or an EEZ. In addition, ar-
ticle 8(2) provides that, where the
establishment of a straight baseline has
the effect of enclosing as internal wa-
ters areas which had not previously
“een considered as such, a right of in-
..ocent passage as provided in the
Convention shall exist in those waters.
Article 35(a) has the same effect with
respect to the right of transit passage
through straits.

Unstable Coastlines. As provided
in article 7(2), where a coastline, which
is deeply indented and cut into or
fringed with islands in its immediate vi-
cinity, is also highly unstable because of
the presence of a delta or other natural
conditions, the appropriate basepoints
may be located along the furthest sea-
ward extent of the low-water line. The
straight baseline segments drawn join-
ing these basepoints remain effective,
notwithstanding subsequent regression
of the low-water line, until the baseline
segments are changed by the coastal
State in accordance with international

w reflected in the Convention.

Other Baseline Rules

Low-tide Elevations. Under article
13, the low-water line on a low-tide el-
evation may be used as the baseline for
measuring the breadth of the territorial
sea only where that elevation is situ-
ated wholly or partly at a distance not
exceeding the breadth of the territorial
sea measured from the mainland or an
island. Where a low-tide elevation is
wholly situated at a distance exceeding
the breadth of the territorial sea from
the mainland or an island, even if it is
within that distance measured from a

straight baseline or bay closing line, it
has no territorial sea of its own. Low-
tide elevations can be mud flats, or
sand bars.

Combination of Methods. Article
14 authorizes the coastal State to de-
termine each baseline segment using
any of the methods permitted by the
Convention that suit the specific geo-
graphic condition of that segment, i.e.,
the methods for drawing normal
baselines, straight baselines, or closing
lines (discussed below).

Harbor Works. In accordance with
article 11, only those permanent man-
made harbor works which form an
integral part of a harbor system, such
as jetties, moles, quays, wharves,
breakwaters and sea walls, may be
used as part of the baseline for delimit-
ing the territorial sea.

Mouths of Rivers. If a river flows
directly into the sea without forming an
estuary, pursuant to article 9, the
baseline shall be a straight line drawn
across the mouth of the river between
points on the low-water line of its
banks. If the river forms an estuary,
the baseline is determined under the
provisions relating to juridical bays.

BAYS AND OTHER FEATURES
Jurldical Bays

A “juridical bay” is a bay meeting the
criteria of article 10(2). Such a bay is a
well-marked indentation on the coast
whose penetration is in such proportion
to the width of its mouth as to contain
land-locked waters and constitute more
than a mere curvature of the coast. An
indentation is not a juridical bay unless
its area is as large as, or larger than,
that of the semi-circle whose diameter
i8 a line drawn across the mouth of that
indentation.

For the purpose of measurement,
article 10(3) provides that the indenta-
tion is that area lying between the
low-water mark around the shore of
the indentation and a line joining the
low-water mark of its natural entrance
points. Where, because of the presence
of islands, an indentation has more than

one mouth, the semi-circle shall be
drawn on a line as long as the sum total
of the lengths of the lines across the
different mouths. Islands within an in-
dentation shall be included as if they
were part of the water area of the in-
dentation for satisfaction of the
semi-circle test.

Under article 10(4), if the distance
between the low-water marks of the
natural entrance points of a juridical
bay of a single State does not exceed
24 miles, the juridical bay may be de-
fined by drawing a closing line between
these two low-water marks, and the
waters enclosed thereby shall be con-
sidered as internal waters. Where the
distance between the low-water marks
exceed 24 miles, a straight baseline
of 24 miles shall be drawn within the
juridical bay in such a manner as to
enclose the maximum area of water
that is possible within a line of that
length.

Historic Bays

Article 10(6) exempts so-called historic
bays from the rules described above.
To meet the standard of customary in-
ternational law for establishing a claim
to a historic bay, a State must demon-
strate its open, effective, long-term,
and continuous exercise of authority
over the bay, coupled with acquies-
cence by foreign States in the exercise
of that authority. An actual showing of
acquiescence by foreign States in such
a claim is required, as opposed to a
mere absence of opposition. The
United States has in the past claimed
Delaware Bay and the Chesapeake Bay
as historic. These bodies also satisfy
the eriteria for juridical bays reflected
in the Convention.

Charts and Publication

Article 16(1) requires that the normal
baseline be shown on large-scale nauti-
cal charts, officially recognized by the
coastal State. Alternatively, the
coastal State must provide a list of
geographic coordinates specifying the
geodetic data. The United States
depicts its baseline on official charts
with scales ranging from 1:80,000 to
about 1:200,000. Drying reefs used for
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locating basepoints shall be shown by
an internationally accepted symbol for
depicting such reefs on nautical charts,
pursuant to article 6.

To comply with article 16(2), the
coastal State must give due publicity to
such charts or lists of geographical co-
ordinates, and deposit a copy of each
such chart or list with the Secretary-
General of the United Nations.

Closure lines for bays meeting the
semi-circle test must be given due pub-
licity, either by chart indications or by
listed geographic coordinates.

Islands

Article 121(1) defines anisland as a
naturally formed area of land, sur-
rounded by water, which is above
water at high tide. Baselines are estab-
lished on islands, and maritime zones
are measured from those baselines, in
the same way as on other land terri-
tory. In addition, as previously
indicated, there are special rules for
using islands in drawing straight
baselines and bay closing lines, and
even low-tide elevations (which liter-
ally do not rise to the status of islands)
may be used as basepoints in specified
circumstances. These special rules are
not affected by the provision in article
121(3) that rocks which eannot sustain
human habitation or economic life of
their own shall have no EEZ or conti-
nental shelf.

Artificial Islands and
Off-shore Installations

Pursuant to articles 11, 60(8), 147(2)
and 259, artificial islands, installations
and structures (including such man-
made objects as oil drilling rigs,
navigational towers, and off-shore
docking and oil pumping facilities) do
not possess the status of islands, and
may not be used to establish baselines,
enclose internal waters, or establish or
measure the breadth of the territorial
sea, EEZ or continental shelf. Articles
60, 177(2), and 260 provide criteria for
establishing safety zones of limited
breadth to protect artificial islands, in-
stallations and structures and the
safety of navigation in their vicinity.

Roadsteads

Article 12 provides that roadsteads
normally used for the loading, unload-
ing, and anchoring of ships, and which
would otherwise be situated wholly or
partly beyond the outer limits of the
territorial sea, are included within the
territorial sea. Roadsteads included
within the territorial sea must be
clearly marked on charts by the coastal
State. Only the roadstead itself is ter-
ritorial sea; roadsteads do not generate
territorial seas around themselves; the
presence of a roadstead does not
change the legal status of the water
surrounding it.

NAVIGATION AND OVERFLIGHT

Internal Waters, Territorial Sea,
Straits, Archipelagic States,
Exclusive Economic Zone,
And High Seas(Parts Il-V, VII)

Parts 11-V and VII of the Convention
contain a critical, effective and delicate
balance between the interests of the in-
ternational community in maintaining
the freedom of navigation and those of
coastal States in their offshore areas.
As discussed in the previous section of
this Commentary, the Convention cre-
ates a distinct legal regime for each
maritime zone. This section analyzes
the rules set forth in each of these
regimes regarding the rights, duties
and jurisdiction of coastal States and
maritime States relating to navigation
and overflight.

The maritime zones off the coasts of
the United States are among the larg-
est and most economically productive
in the world. The United States also
remains the world’s preeminent mari-
time power. Accordingly, the impor-
tance to the United States in maintain-
ing the complex balance of interests
represented by these provisions of the
Convention cannot be overstated.

There are five elements of the Con-
vention essential to the maintenance of
this balance from the perspective of
navigation, overflight, telecommunica-
tions, and related uses:

¢ The rules for enclosing internal
waters and archipelagic waters within
baselines, and the prohibition on terri-
torial sea claims beyond 12 miles from
those baselines;

* The express protection for and
accommodation of passage rights
through internal waters, the territorial
sea, and archipelagic waters, including
transit passage of straits and archipe-
lagic sea lanes passage, as well as
innocent passage;

* The express protection for and
accommodation of the high seas free-
doms of navigation, overflight, laying
and maintenance of submarine cables
and pipelines, and related uses beyond
the territorial sea, including broad ar-
eas where there are substantial coastal
State rights and jurisdiction, such as
the EEZ and the continental shelf;

* The prohibition on regional ar-
rangements in areas that restrict the
exercise of these rights and freedoms
by third States without their consent;
and

o The right to enforce this balance
through arbitration or adjudication.

Rights, freedoms and jurisdiction
recognized and established by the
Convention are subject to Part XII of
the Convention on the Protection and
Preservation of the Marine Environ-
ment, discussed below. This includes
the duty of the flag State to ensure
that its ships comply with international
pollution control standards, and the
rule of sovereign immunity set forthin
article 236.

Internal Waters

Internal waters are those landward of
the baseline. Article 2 makes clear the
generally recognized rule that coastal
State sovereignty extends to internal
waters. In articles 218 and 220, the
Convention adds to general notions of
sovereignty and jurisdiction over inter-
nal waters by expressly authorizing
port State enforcement action within
internal waters for pollution violations
that have occurred elsewhere. This
authorization does not imply any limita-
tion on other enforcement actions that
coastal States may choose to exercise
in their ports or other internal waters.
Subject to ancient customs regard-
ing the entry of ships in danger or
distress (force majeure) and the excep-
tion noted below, the Convention does
not limit the right of the coastal State
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to restrict entry into or transit through
its internal waters, port entry, imports
or immigration.

The exception to the right of the
coastal State to deny entry into or tran-
sit through its internal waters is found
in article 8(2), which provides:

When the establishment of a straight
baseline .. . has the effect of enclosing
as internal waters areas which had not
previously been considered as such, a
right of innocent passage as provided in
this Convention shall exist in those wa-
ters.

If a foreign flag vessel is found in a
coastal State’s internal waters without
its permission, the full range of reason-
able enforcement procedures is
available against a foreign commerecial

-essel. With respect to foreign war-
ships and other government ships on
non-commercial service, which are
immune from the enforcement jurisdic-
tion of all States except the flag State,
it may be inferred that a coastal State
may require such a vessel to leave its
internal waters immediately (cf. article
30). In addition, a port State has the
right to refuse to permit foreign ships
from entering or remaining within its
internal waters.

Territorial Sea

Right of Innocent Passage. One of
the fundamental tenets in the interna-
tional law of the sea is that all ships
enjoy the right of innocent passage
through another State’s territorial sea.
{Innocent passage does not include a
-ight of overflight or submerged pas-
sage.) This principle finds expression
in article 17, and is developed further
throughout Section 3 of Part II of the
Convention (articles 17-32). These pre-
cise and objective rules governing
innocent passage represent a signifi-
cant advance in development of law of
the sea concepts.

The Convention defines “passage”
(article 18) and “innocent passage” (ar-
ticle 19), and lists those activities
considered to be non-innocent or
“prejudicial to the peace, good order or
security of the coastal State” (article

19(2)(a)-()).

The definition of passage in article
18 is essentially the same as that in
article 14(2) and (8) of the Territorial
Sea Convention. Three new elements
appear in article 18. First, the Conven-
tion recognizes that ports of a coastal
State may be located outside that
State’s internal waters (as, for ex-
ample, a roadstead or an offshore deep
water port). Second, the Convention
makes explicit that passage through
the territorial sea must be continuous
and expeditious. Third, the Convention
provides that passage includes stop-
ping and anchoring for the purpose of
rendering assistance to persons, ships
or aireraft in danger or distress,
thereby expanding upon the customary
right of “assistance entry.”

Article 19(2) adds to the basic defi-
nition of innocent passage, i.e., that
passage is innocent so long as it is not
prejudicial to the peace, good order, or
security of the coastal State, an all-in-
clusive list of activities considered to be
prejudicial to the peace, good order,
and security, and therefore inconsistent
with innocent passage. (Such activities
do not include the use of equipment em-
ployed to protect the safety or security
of the ship.) This list provides criteria
by which States can determine whether
a particular passage is innocent.

Article 19(2) refers to activities that
occur in the territorial sea. This means
that any determination of non-inno-
cence of passage by a transiting ship
must be made on the basis of acts it
commits while in the territorial sea.
Thus cargo, means of propulsion, flag,
origin, destination, or purpose of the
voyage cannot be used as criteria in de-
termining that the passage is not
innocent. This point is of major na-
tional security significance, in
particular because some 40 percent of
U.S. Navy combatant ships use nuclear
propulsion.

Article 20 requires that submarines
and other underwater vehicles must
navigate on the surface and show their
flag while in the territorial sea, unless
the coastal State decides to waive that
requirement (as has been done in the
NATO context).

Article 25(1) authorizes the coastal
State to take appropriate measures in
the territorial sea to prevent passage

that is not innocent. Pursuant to Ar-
ticle 25(2), the coastal State also may
take the measures necessary to pre-
vent any breach of the conditions for
admission of foreign ships to internal
waters, as well as calls at a port facility
outside internal waters.

Article 21(4) requires foreign ships
exercising the right of innocent passage
to comply with the laws and regula-
tions enacted by the coastal State in
conformity with the Convention, as
well as all generally accepted interna-
tional regulations relating to the
prevention of collisions at sea. Subject
to the provisions regarding ships
entitled to sovereign immunity, this
duty applies to all ships. However, the
Convention provides no authority for a
coastal State to condition the exercise
of the right of innocent passage by any
ships, including warships, on the giving
of prior notification to or the receipt of
prior permission from the coastal State.

Articles 21-24 add new and useful
details regarding the rights and duties
of coastal States and foreign ships. For
purposes such as resource conserva-
tion, environmental protection, and
navigational safety, a coastal State may
establish certain restrictions upon the
right of innocent passage of foreign
vessels, as set out in article 21. This
list is essentially new in the Convention
and is exhaustive.

Such restrictions must be reason-
able and necessary and not have the
practical effect of denying or impairing
the right of innocent passage. Article
24(1) provides that the restrictions
must not discriminate in form or in fact
against the ships of any State or those
carrying cargoes to, from, or on behalf
of any State. Pursuant to article 22,
the coastal State may, where necessary
having regard to the safety of naviga-
tion, require foreign ships exercising
the right of innocent passage to utilize
designated sea lanes and traffic separa-
tion schemes; tankers, nuclear powered
vessels, and ships carrying dangerous
or noxious substances may be required
to utilize such designated sea lanes.
Article 23 requires such ships, when
exercising innocent passage, to carry
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documents and observe special precau-
tionary measures established for such
ships by international agreements, in-
cluding the International Convention
for the Safety of Life at Sea, 1974, 32
UST 47, TIAS No. 9700 (SOLAS).

Article 21(2) imposes an additional
limitation, that such laws and regula-
tions shall not apply to the design,
construction, manning, or equipment
of foreign ships unless they are giving
effect to generally accepted interna-
tional rules or standards established
by the International Maritime Organi-
zation (IMO). This rule does not affect
the right of the coastal State to estab-
lish and enforce its own requirements
for port entry, or preclude cooperation
between coastal States to enforce their
respective port entry requirements.
States may also agree to establish
higher standards for their ships or for
trade between them.

Article 24(2) requires the coastal
State to give appropriate publicity to
any dangers to navigation of which it
has knowledge within its territorial
sea.
Article 26 provides that no charge
(such as a transit fee) may be levied
upon foreign ships by reason only of
their passage through the territorial
sea. The only charges which may be
levied are for specific services rendered
to the ship, and any such charges must
be levied without discrimination.

Temporary Suspension of Inno-
cent Passage. Article 25(3) provides
that:

the coastal State may, without discrimi-
nation in form or in fact among foreign
ships, suspend temporarily in specified
areas of its territorial sea the innocent
passage of foreign ships if such suspen-
sion is essential for the protection of its
security, including weapons exercises.
Such suspension shall take effect only
after having been duly published.

The prohibition against discrimina-
tion “in form or in fact” is designed to
protect against acts which overtly
discriminate in a manner that is prohib-
ited by the article (discrimination “in
form”) and also against acts that, al-
though not overtly discriminatory,
have a discriminatory effect (discrimi-
nation “in fact”). “Weapons exercises”
includes weapons testing.

Rules Applicable to Merchant
Ships and Government Ships Oper-
ated for Commerclal Purposes
(Articles 27 and 28). Article 27, con-
cerning eriminal jurisdiction on board a
foreign ship, and article 28, concerning
civil jurisdiction in relation to foreign
ships, are taken almost verbatim from
articles 19 and 20 of the Territorial Sea
Convention, respectively, but have
been expanded to include the regime of
the EEZ and the rules of Part XII on
the protection and preservation of the
marine environment introduced by the
Convention.

Rules Applicable to Warships
and Other Government Ships Oper-
ated for Non-commercial Purposes
(Articles 29 to 32). Warships are de-
fined in article 29 for the purposes of
the Convention as a whole, including
articles 95, 107, 110, 111 and 236. The
Convention expands upon earlier defi-
nitions, no longer requiring that such a
ship belong to the “naval” forces of a
nation, under the command of an officer
whose name appears in the “Navy list”
and manned by a crew who are under
regular “naval” discipline. Article 29
instead refers to “armed forces” to ac-
commodate the integration of different
branches of the armed forces in various
countries, the operation of seagoing
craft by some armies and air forces,
and the existence of a coast guard as a
separate unit of the armed forces of
some nations, such as the United
States.

Under article 30, the sole recourse
available to a coastal State in the event
of noncompliance by a foreign warship
with that State’s laws and regulations
regarding innocent passage is to
require the warship to leave the terri-
torial sea immediately.

Article 31 provides that the flag
State bears international responsibility
for any loss or damage caused by its
warships or other government ships
operated for non-commercial purposes
to a coastal State as a result of noncom-
pliance with applicable law. This
provision is consistent with the modern
rules of State responsibility in cases of
State immunity.

Article 32 provides, in effect, that
the only rules in the Convention dero-
gating from the immunities of warships
and government ships operated for
non-commercial purposes are those
found in articles 17-26, 30 and 31.

Straits Used for International
Navigation (Part Hll, Articles
34-39, 41-45)

The navigational provisions of the Con-
vention concerning international straits
are fundamental to U.S. national secu-
rity interests. Merchant ships and
cargoes, civil aircraft, naval ships and
task forces, military aircraft, and sub-
marines must be able to transit
international straits freely in their nor-
mal mode as a matter of right, and not
at the sufferance of the States border-
ing straits. The United States has
consistently made clear throughout its
history that it is not prepared to secure
these rights through bilateral arrange-
ments. The continuing U.S. position is
that these rights must form an explicit
part of the law of the sea. Part III of
the Convention guarantees these
rights.

With the expansion of the maxi-
mum permissible breadth of the
territorial sea from 3 to 12 miles, it was
necessary to develop stronger guaran-
tees for navigation and overflight on,
over, and under international straits.
Such rules were critical to maintain the
essential balance of interests between
States bordering straits and other con-
cerned States.

Part 111 applies to all straits used
for international navigation, regardless
of width, including their approaches,
unless there is a high seas/EEZ route
through the strait of similar conve-
nience with respect to navigational and
hydrographic characteristics. Part ITI
applies three legal regimes to different
kinds of straits used for international
navigation.

Transit passage applies to straits
connecting one part of the high seas/
EEZ and another part of the high seas/
EEZ (article 37), except as noted
below. The great majority of strategi-
cally important straits, e.g., Gibraltar,
Bonifacio, Bab el Mandeb, Hormuz,
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Malacea, Singapore, Sunda, Lombok,
and the Northeast, Northwest, and
Windward Passages fall into this cat-
egory. However, it is use for inter-’
national navigation, not importance,
that is the basic legal criterion, as
described below.

Archipelagic sea lanes passage re-
places transit passage as the relevant
regime that applies to straits within
archipelagic waters and the adjacent
territorial sea, where archipelagic
waters affecting such straits are estab-
lished in accordance with Part IV of the
Convention. This would be the situa-
tion, for example, in the Sunda and
Lombok straits were Indonesia to des-
ignate archipelagic sea lanes. Transit
passage applies to routes through
islands groups to which the provisions
.egarding archipelagic waters do not
apply.

Non-suspendable innocent passage
applies to straits connecting a part of
the high seas/EEZ and the territorial
sea of a foreign State (article 45(1)(b)),
and to straits connecting one part of
the high seas/EEZ and another part of
the high seas/EEZ where the strait is
formed by an island of a State border-
ing the strait and its mainland, if there
exists seaward of the island a route
through the high seas/EEZ of similar
convenience with regard to navigation-
and hydrographic characteristics
(article 38(1)).

In addition, the Convention does
not alter the legal regime in straits
regulated by long-standing interna-
tional conventions in force specifically
-elating to such straits. This provision
refers to the Turkish Straits (the
Bosporus and Dardanelles, connecting
the Black Sea and the Aegean Sea via
the Sea of Marmara) and the Strait of
Magellan.

Transit Passage. Part III of the
Convention protects long-standing
navigation and overflight rights in in-
ternational straits through the concept
of transit passage. This is the regime
governing the right of free navigation
and overflight for ships and aireraft in
transit in, over, and under straits used
for international navigation. Recogni-
tion of such a right was a fundamental
requirement for a successful Conven-
tion. With the extension by coastal

States of their territorial seas to 12
miles, over 100 straits, which previ-
ously had high seas corridors, became
overlapped by such territorial seas.
Without provision for transit passage,
navigation and overflight rights in
those straits would have been compro-
mised.

Read together, articles 38(2) and
39(1)(c) define transit passage as the
exercise of the freedom of navigation
and overflight solely for the purpose of
continuous and expeditious transit in
the normal modes of operation utilized
by ships and aircraft for such passage.
For example, submarines may transit
submerged and military aircraft may
overfly in combat formation and with
normal equipment operation; surface
warships may transit in a manner nec-
essary for their security, including
formation steaming and the launching
and recovery of aircraft, where consis-
tent with sound navigational practices.
Article 38(3) provides that any activity
which is not an exercise of the right of
transit passage remains subject to the
other applicable provisions of the Con-
vention.

Under article 44, a State bordering
an international strait may not suspend
transit passage through international
straits for any purpose, including mili-
tary exercises. Further, article 42(2)
requires that the laws and regulations
of the State bordering a strait relating
to transit passage not be applied so as
to have the practical effect of denying,
hampering or impairing the right of
transit passage.

Innocent Passage in International
Straits. Under article 45(1)(b), the re-
gime of innocent passage, rather than
transit passage, applies in straits used
for international navigation that con-
nect a part of the high seas or an EEZ
with the territorial sea of a coastal
State. There may be no suspension of
innocent passage through such straits,
and there is no right of overflight in
such straits. These so-called “dead-
end” straits include Head Harbour
Passage leading through Canadian ter-
ritorial sea to the United States’
Passamaquoddy Bay.

Under articles 38(1) and 45(1)(a),
the regime of non-suspendable innocent
passage also applies in those straits
formed by an island of a State border-
ing the strait and its mainland, where

there exists seaward of the island a
route through the high seas or EEZ of
similar convenience with regard to
navigational and hydrographical char-
acteristics.

International Stralts Not Com-
pletely Overlapped by Territorial
Seas. The effect of article 36 is that
ships and aircraft transiting through or
above straits used for international
navigation which are not completely
overlapped by territorial seas and
through which there is a high seas or
EEZ corridor suitable for such naviga-
tion enjoy the high seas freedom of
navigation and overflight while operat-
ing in and over such a corridor.

Moreover, if the high seas route is
not of similar convenience with respect
to navigational or hydrographical char-
acteristics, the regime of transit
passage applies within such straits.
Thus, for example, a submarine may
transit submerged through the territo-
rial sea in a strait not completely
overlapped by territorial seas where
the territorial sea route is the only one
deep enough for submerged transit.

“Straits Used for International
Navigation.” Under the Convention,
the criteria in identifying an interna-
tional strait is not the name, the size or
length, the presence or absence of is-
lands or multiple routes, the history or
volume of traffic flowing through the
strait, or its relative importance to in-
ternational navigation. Rather, the
decisive criterion is its geography: The
fact that it is capable of being used for
international navigation to or from the
high seas or the EEZ.

The geographical definition contem-
plates a natural strait and not an
artificially constructed canal. Thus, the
transit passage regime does not apply
to the Panama and Suez Canals.

Legal Status of Waters Forming
Iinternational Straits. The regime of
passage through international straits
does not affect the legal status of these
waters or the sovereignty or jurisdic-
tion of the States bordering straits
(article 34(1)). Article 34(2) requires
States bordering straits to exercise
their sovereignty and jurisdiction in ac-
cordance with Part III and other rules
of international law. States bordering
straits must not impede the right of
transit passage.
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Rights and Duties of States Bor-
dering Straits. Articles 41-44 address
the rights and duties of States border-
ing straits relating to a number of
topics, including navigational safety
and the prevention, reduction, and con-
trol of pollution from ships engaged in
transit passage.

Pursuant to article 41, States bor-
dering straits may designate sea
lanes and prescribe traffic separation
schemes to promote navigational
safety. However, such sea lanes and
separation schemes must conform
to generally accepted international
standards and be approved by the com-
petent international organization (i.e.,
the IMO) before the sea lanes and traf-
fic separation schemes may be put into
effect. Shipsin transit must respect
properly designated sea lanes and traf-
fic separation schemes. Such traffic
separation schemes now exist in strate-
gic straits such as Hormuz, Gibraltar
and Malacca.

Article 42 specifically authorizes
States bordering straits to adopt non-
discriminatory laws and regulations
relating to transit passage through
straits in respect of the safety of navi-
gation and regulation of maritime
traffic as provided in article 41; the pre-
vention, reduction and control of
pollution by giving effect to applicable
international regulations regarding the
discharge of oil, oily wastes and other
noxious substances in the strait (i.e.,
the Protocol of 1978 relating to the
International Convention for the Pre-
vention of Pollution from Ships, 1973,
with annexes (95th Cong., 1st Sess.,
Sen. Ex. E, 96th Cong., 1st Sess., Sen.
Ex. C(MARPOL) and any applicable
regional agreement); the prevention of
fishing, including the stowage of fishing
gear by fishing vessels; and the loading
or unloading of any commodity, cur-
rency or person in contravention of the
customs, fiscal, immigration or sanitary
laws and regulations of States border-
ing straits. Due publicity must be
given to these laws and regulations,
and foreign ships exercising the right
of transit passage are required by
article 42(4) to comply with them (sub-
ject to the provisions of the Convention
regarding ships entitled to sovereign
immunity).

Article 43 encourages users and
States bordering straits to cooperate
by agreement in the establishment and
maintenance of necessary navigational
or safety aids in the strait, and in other
improvements in aid of international
navigation, and for the prevention, re-
duction and control of pollution from
ships. The IMO has been active in pro-
moting such cooperation.

Duties of Ships and Alrcraft Dur-
Ing Transit Passage (Article 39).
Article 39(1) defines the common duties
both ships and aircraft have while exer-
cising the right of transit passage.
They include the duty to proceed with-
out delay through or over the strait, to
refrain from the threat or use of force
against States bordering straits, to
refrain from any activities other than
those incident to their normal modes
of continuous and expeditious transit
(unless rendered necessary by force
mageure or by distress), and to comply
with other relevant provisions of Part
111

In addition, ships in transit passage
are required by article 39(2) to com-
ply with the International Regula-
tions for Preventing Collisions at Sea,
1972, 28 UST 3459, TIAS No. 8587
(COLREGS), and other generally ac-
cepted international regulations,
procedures and practices for safety at
sea and for the prevention, reduction
and control of pollution from ships (i.e.,
those adopted by the IMO).

Alircraft in transit passage are re-
quired to observe the ICAO Rules of
the Air (Annex 2 to the International
Convention on Civil Aviation (61 Stat.
1180, TIAS No. 1591, 15 UNTS 295
(Chicago Convention)), as they apply to
civil aircraft. Article 39(3)(a) states
that State aireraft will normally comply
with such safety measures and operate
at all times with due regard for the
safety of navigation, as required by
article 3(d) of the Chicago Convention.
Aircraft in transit passage are also
required to maintain a continuous lis-
tening watch on the appropriate
frequency.

Archipelagic States
(Part IV, Articles 46-54)

Part IV represents a successful resolu-
tion, following years of controversy, of
the effort, led by Indonesia and the
Philippines, to achieve a special regime
for archipelagic States. The United
States and other maritime States were
willing to recognize the concept of ar-
chipelagic States only if its application
were limited and precisely defined and
did not impede rights of navigation and
overflight. In effect, the concept of ar-
chipelagic States creates a geographic
situation requiring the same kind of so-
lution as transit passage of straits, i.e.,
the right of navigation and overflight
on, over, and under the waters en-
closed. Acceptance of this principle
guarantees critical U.S. military and
commercial navigation rights.

Article 46 describes an archipelagic
State as one “constituted wholly by one
or more archipelagos” and may include
other islands. It defines an “archi-
pelago” as a:

group of islands, including parts of is-

lands, inter-connecting waters and

other natural features which are so
closely interrelated that such islands,
waters and other natural features form
an intrinsic geographical, economic and
political entity, or which historically
have been regarded as such.

Thus, the special regime of Part IV
only applies to island States; a conti-
nental State may not claim archipelagic
waters.

Archipelagic Baselines. A State
may enclose archipelagic waters within
archipelagic baselines that satisfy the
criteria specified in article 47. Depend-
ing on how the archipelagic baseline
system is established, the following
20 States could legitimately claim ar-
chipelagic waters: Antigua & Barbuda,
The Bahamas, Cape Verde, Comoros,
Fiji, Grenada, Indonesia, Jamaica,
Kiribati (in part), Maldives, Marshall
Islands (in part), Papua New Guinea,
Philippines, Saint Vincent and the
Grenadines, Sao Tome & Principe,
Seychelles, Solomon Islands (five archi-
pelagos), Tonga, Trinidad & Tobago,
and Vanuatu.
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The legal status of archipelagic wa-
ters, of the air space over archipelagic
waters, and of their bed and subsoil
is described in article 49. Article 51
addresses existing agreements, tradi-
tional fishing rights, and existing
submarine cables. Archipelagic States
measure the breadth of their various
maritime zones from the archipelagic
baselines. They may also draw closing
lines delimiting internal waters of indi-
vidual islands following the rules set
out in articles 9-11.

Navigation and Overflight in Ar-
chipelagos. The right to navigate on,
under, and over archipelagic waters by
all kinds of ships and aircraft was a
critical goal of the United States during
the negotiations leading to the Conven-
tion. As with respect to the right of
.ransit passage through international
straits, the result of the negotiation
fully protects this right.

Archipelagic sea lanes passage is
very similar to the concept of transit
passage. Article 53(3) defines archipe-
lagic sea lanes passage as the exercise
of the rights of navigation and over-
flight in the normal mode solely for the
purpose of “continuous, expeditious and
unobstructed transit” through archipe-
lagic waters. For example, submarines
may transit submerged and military
aircraft may overfly in combat forma-
tion and with normal equipment
operation; surface warships may transit
in a manner necessary for their secu-
rity, including formation steaming and
the launching and recovery of aircraft,
where consistent with sound naviga-
‘ional practices. The provisions
regarding the width of archipelagic
sea lanes were specifically designed
to accommodate defensive formations
and navigation practices normally used
in open waters. Article 54, referring
back to article 44, provides that the
right of archipelagic sea lanes passage
cannot be impeded or suspended by
the archipelagic State for any reason.

All ships and aircraft, including
warships and military aircraft, enjoy
the right of archipelagic sea lanes pas-
sage while transiting through, under,
or over the waters of archipelagos and
adjacent territorial seas via archipe-
lagic sea lanes. Articles 53(4) and
53(12) mean that archipelagic sea lanes

passage must be respected in all routes
normally used for international naviga-
tion and overflight, whether or not sea

lanes are actually designated under the
Convention.

Article 53 permits an archipelagic
State to designate sea lanes and air
routes for the exercise of archipelagic
sea lanes passage. Such archipelagic
sea lanes “shall include all normal pas-
sage routes. .. and all normal
navigational channels....” Each sea
lane is defined by a continuous line
from the point of entry into the archi-
pelago to the point of exit. Shipsand
aircraft in designated archipelagic sea
lanes passage are required to remain
within 25 miles from either side of the
axis line and must approach no closer to
the coastline than 10 percent of the dis-
tance between the nearest islands.

Archipelagic sea lanes must con-
form to generally accepted inter-
national regulations, and must be re-
ferred to the “competent international
organization,” the IMO, with a view to
their adoption, before implementation.
Only after adoption by the IMO may
the archipelagic State implement archi-
pelagic sea lanes. No archipelagic
State has yet submitted any proposal
to the IMO.

The elements of the transit passage
regime for international straits apply to
archipelagic sea lanes passage. Article
54 applies, mutatis mutandts, the pro-
visions of articles 39 (duties of ships
and aircraft during their passage), 40
(research and survey activities), and 42
and 44 (laws, regulations, and duties of
States bordering straits relating to pas-
sage).

Article 52 provides that innocent
passage applies in archipelagic waters
other than designated archipelagic sea
lanes or the routes through which
archipelagic sea lanes passage is guar-
anteed. All the normal rules of inno-
cent passage apply, and there is no
right of overflight or submerged pas-
sage. In island groups where a State
either may not claim archipelagic wa-
ters under the Convention, or has not
done so, the other rules of the Conven-
tion apply, including the rules
regarding transit passage of straits.

The Contiguous Zone (Article 33)

In the contiguous zone, vessels and
aircraft enjoy the same high seas free-
doms of navigation and overflight as in
the EEZ.

The Exclusive Economic Zone
(Part V, Articles 55-60, 73)

From the perspective of the United
States, Part V (articles 55-75) provides
aregime for the EEZ that achieves a
proper, long-term balance between
coastal interests and maritime inter-
ests. These provisions enable the
coastal State to explore, exploit, con-
serve and manage resources out to

200 miles from coastal baselines, while
allowing other States to navigate, over-
fly and conduct related activities in the
EEZ.

The United States is far and away
the world’s primary beneficiary in each
respect. From a coastal perspective,
the United States has an EEZ which is
among the largest and richest of any in
the world, with extensive living and
non-living resources. From a maritime
perspective, U.S. military and commer-
cial ships and aircraft, as well as U.S.
trade and communications, are guaran-
teed in the EEZs of other States
essential navigational and related free-
doms, from military exercises to laying
cables and pipelines.

Article 56 defines the rights, juris-
diction, and duties of the coastal State
in the EEZ. Paragraph 1 of this article
distinguishes sovereign rights and ju-
risdiction, as follows:

1. In the exclusive economic zone,
the coastal State has:

(a) sovereign rghts for the purpose
of exploring and exploiting, conserving
and managing the natural resources,
whether living or non-living, of the
waters superjacent to the sea-bed and
of the sea-bed and its subsoil, and with
regard to other activities for the eco-
nomic exploitation and exploration of
the zone, such as the production of en-
ergy from the water, currents and
winds;

(b) jurisdiction as provided for in
the relevant provisions of the Conven-
tion with regard to:
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(1) the establishment and use of
artificial islands, installations and
structures (i.e., article 60);

(i) marine scientific research
(i.e., Part XIID);

(lil) the protection and preser-
vation of the marine environment (i.e.,
Part X1I, particularly article 220);

(c) other rights and duties pro-
vided for in the Convention.

Article 56 enumerates the rights of
the coastal State in the EEZ. Article
56(1)(a) establishes the sovereign
rights of the coastal State. Article
56(1)(b) sets forth the nature and scope
of coastal State jurisdiction with re-
spect to specific matters. The terms
“sovereign rights” and “jurisdiction”
are used to denote functicnal rights
over these matters and do not imply
sovereignty. A claim of sovereignty in
the EEZ would be contradicted by the
language of articles 55 and 56 and pre-
cluded by article 58 and the provisions
it incorporates by reference.

Pursuant to Article 58, in the EEZ
all States enjoy the high seas freedoms
of navigation and overflight, laying of
submarine cables and pipelines, and
other internationally lawful uses of the
seas related to those freedoms, such as
those associated with the operation of
ships, aircraft and submarine cables
and pipelines, and which are compatible
with the other provisions of the Con-
vention. Articles 88 to 115, which
(apart from the fuller enumeration of
freedoms in article 87) set forth the en-
tire regime of the high seas on matters
other than fisheries, apply to the EEZ
in so far as they are not incompatible
with Part V. These rights are the same
as the rights recognized by interna-
tional law for all States on the high
seas.

Military activities, such as anchor-
ing, launching and landing of aircraft,
operating military devices, intelligence
collection, exercises, operations and
conducting military surveys are recog-
nized historic high seas uses that are
preserved by article 58. Under that
article, all States have the right to con-
duct military activities within the EEZ,
but may only do so consistently with
the obligation to have due regard to

coastal State resource and other rights,
as well as the rights of other States as
set forth in the Convention. It is the
duty of the flag State, not the right of
the coastal State, to enforce this “due
regard” obligation.

The concept of “due regard” in the
Convention balances the obligations of
both the coastal State and other States
within the EEZ. Article 56(2) provides
that coastal States “shall have due re-
gard to the rights and duties of other
States” in the EEZ. Article 58(3)
places similar requirements on other
States in exercising their rights, and in
performing their duties, in the EEZ.
Although it is not specific, article 59
provides a basis for resolving disputes
over any rights and duties not allocated
by articles 56, 58 and other provisions
of the Convention. The conflict “should
be resolved on the basis of equity and
in the light of all the relevant circum-
stances, taking into account the
respective importance of the interests
involved to the parties as well as to the
international community as a whole.”

Article 60 sets out the provisions
permitting the coastal State to con-
struct and to authorize and regulate
the construction, operation, and use
of artificial islands, installations
and structures used for the purposes
provided for in article 56(1) and other
economic purposes, and other installa-
tions and structures that may inter-
fere with the exercise of the coastal
State’s rights inits EEZ. This provi-
sion does not preclude the deployment
of listening or other security-related
devices. Article 60(3) requires the
coastal State to give “due notice” of
artificial islands, installations and
structures and to remove those no
longer in use in accordance with gener-
ally accepted international standards
established by the IMO (e.g., IMO
Assembly Resolution A.672(16)).
Article 60(4)-(6) permits the coastal
State to establish and give notice of
reasonable safety zones around such
structures not to exceed 500 meters in
breadth except in accordance with gen-
erally accepted international standards
or as recommended by the IMO, and

requires ships to respect the zone and
generally accepted international navi-
gational standards.

Article 60(7) provides that artificial
islands, installations and structures,
and the safety zones around them, may
not be located where they may cause
interference with the use of recognized
sea lanes essential to international
navigation.

Of the remaining 15 articles on the
EEZ (articles 61-75), 13 specifically re-
late to living resources jurisdiction in
the zone, and are discussed below in
the section on living marine resources;
the other two are discussed below in
the section on maritime boundary de-
limitation.

Consistent with article 73, the
coastal State may, in the exercise of its
sovereign rights over living resources
in the EEZ, take such measures, in-
cluding boarding, inspection, arrest,
and judicial proceedings against foreign
vessels as are necessary to ensure com-
pliance with its rules and regulations
adopted in conformity with the Con-
vention. Arrested vessels and their
crews are to be promptly released upon
the posting of reasonable bond or other
security. In cases of arrest or deten-
tion of foreign vessels, the coastal State
is required to notify the flag State
promptly, through appropriate chan-
nels, of the action taken and of any
penalties imposed.

While no State has claimed an
EEZ extending beyond 200 miles from
coastal baselines, several of the States
which have declared EEZs claim rights
to regulate activities within the EEZ
well beyond those authorized in the
Convention. For example, Iran claims
the right to prohibit all foreign military
activities within its EEZ. The United
States does not recognize such claims,
which are not within the competence of
coastal States under the Convention.
Accession to the Convention will sig-
nificantly enhance the ability of the
United States to deal with such exces-
sive claims, and to prevent their
proliferation, on the basis of the bal-
ance of interests reflected in the
Convention.
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High Seas
(Part VII, Articles 86-115)

Freedom to navigate and operate on,
over, and under the high seas is a cen-
tral requirement of the United States.
The high seas provisions of the Con-
vention reproduce the provisions of the
1958 Convention on the High Seas, 13
UST 2312, TIAS No. 5200 (High Seas
Convention), with some very useful
clarifications and updating that, for
example, protect scientific research
and facilitate enforcement against
drug smuggling and unauthorized
broadcasting. The relatively sparse
anti-pollution provisions of the High
Seas Convention have been replaced
by the strong and elaborate environ-
mental provisions discussed in the
next section of this Commentary.

Pursuant to article 87, all ships
and aireraft, including warships and
military aircraft, enjoy freedom of
movement and operation on and over
the high seas. For warships and mili-
tary aircraft, this includes task force
maneuvering, flight operations, mili-
tary exercises, surveillance, intelli-
gence gathering activities, and ord-
nance testing and firing.

All of these activities must be con-
ducted with due regard for the rights of
other States and the safe conduct and
operation of other ships and aircraft.
The exercise of any of these freedoms
is subject to the conditions that they
be taken with “reasonable” regard,
according to the High Seas Convention,
or “due” regard, according to the LOS
Convention, for the interests of other
nations in light of all relevant circum-
stances. There is no substantive
difference between the two terms. The
“reasonable regard/due regard” stan-
dard requires any using State to be
cognizant of the interests of others in
using a high seas area, to balance those
interests with its own, and to refrain
from activities that unreasonably inter-
fere with the exercise of other States’
high seas freedoms in light of that bal-
ancing of interests. Articles 87, 89, and
90 prohibit any State’s attempt to im-
pose its sovereignty on the high seas;
they are open to use by all States,
whether coastal or land-locked.

Security Zones. Some coastal
States have claimed the right to estab-
lish military security zones, beyond the
territorial sea, in which they purport to
regulate the activities of warships and
military aircraft of other nations by
such restrictions as prior notification or
authorization for entry, limits on the
number of foreign ships or aircraft
present at any given time, prohibitions
on various operational activities, or
complete exclusion. There is no basis
in the Convention, or other sources of
international law, for coastal States to
establish security zones in peacetime
that would restrict the exercise of non-
resource-related high seas freedoms
beyond the territorial sea. Accord-
ingly, the United States does not
recognize the peacetime validity of any
claimed security or military zone sea-
ward of the territorial sea which
purports to restrict or regulate the
high seas freedoms of navigation and
overflight, as well as other lawful uses
of the sea.

Peaceful purposes (article 88) is
discussed below in connection with ar-
ticle 301, on peaceful uses of the seas, in
the section on general provisions.

Nationality, Status, and Duties of
Ships (Articles 91-96). Articles 91-92
pertain to the nationality and status of
ships. Article 91 requires, inter alia,
that, for a State to grant its nationality
to a ship, there must be a genuine link
between the flag State and the ship.
Article 92 provides that ships shall sail
under the flag of one State only, save in
certain exceptional cases, and be sub-
ject only to that State’s jurisdiction
while on the high seas. A ship that
sails under two or more flags, using
them according to convenience, may
not claim any of the nationalities in
question and may be treated as a state-
less vessel. :

Article 93 deals explicitly with
ships flying the flag of the United Na-
tions and its specialized agencies or the
International Atomic Energy Agency.
Article 94 sets out new, stricter duties
of flag States with respect to their ves-
sels, including such duties regarding
the safety of navigation, that have been
elaborated primarily under the aus-
pices of the IMO.

While the general rule of exclusive
flag State jurisdiction over vessels on
the high seas has long standing in inter-
national law, the United States and
other members of the international
community have developed procedures
for resolving problems that have arisen
in certain contexts, including drug
smuggling, illegal immigration and fish-
ing, when States are unable or
unwilling to exercise responsibility
over vessels flying their flag. These
procedures, several of which are con-
tained in international agreements,
typically seek to ensure that the flag
State gives expeditious permission to
other States for the purpose of board-
ing, inspection and, where appropriate,
taking law enforcement action with re-
spect to its vessels.

Sovereign Immunity (Articles
29-32, 95-96, 236). The Convention
protects and strengthens the key
principle of sovereign immunity for
warships and military aircraft. Al-
though not a new concept, sovereign
immunity is a principle of vital impor-
tance to the United States. The Con-
vention provides for a universally rec-
ognized formulation of this principle.

As discussed above, with respect to
the territorial sea regime, articles 29
through 32 set forth the sovereign im-
munity rules applicable to warships and
other government ships operated for
non-commercial purposes.

Article 32 provides that, with such
exceptions as are contained in subsec-
tion A and in articles 30 and 31
(discussed above), nothing in the Con-
vention affects the immunities of
warships and other government ships
operated for non-commercial purposes.

Regarding the definition of “war-
ship,” article 29 expands the traditional
definition to include all ships belonging
to the armed forces of a State bearing
the external markings distinguishing
the character and nationality of such
ships, under the command of an officer
duly commissioned by the government
of that State and whose name appears
in the appropriate service list of offic-
ers, and manned by a crew which is
under regular armed forces discipline.
A ship need not be armed to be
regarded as a warship.
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Concerning government ships oper-
ated for non-commercial purposes,
these would include auxiliaries, which
are vessels, other than warships, that
are owned or operated by the armed
forces. Like warships, they are im-
mune from arrest and search, whether
in port or at sea, and exempt from for-
eign taxes and enforcement of foreign
laws and regulations; further, the flag
State exercises exclusive control over
all passengers and crew onboard.

Articles 95-96 address these issues
with respect to the high seas regime.
Article 95 provides that warships on
the high seas have complete immunity
from the jurisdiction of any State other
than the flag State. Article 96 provides
that ships owned or operated by a
State and used only on government
non-commercial service shall, on the
high seas, have complete immunity
from the jurisdiction of any State other
than the flag State.

Finally, article 236 makes clear
that the provisions of Part X1I do not
apply to any warship, naval auxiliary,
other vessels or aircraft owned or oper-
ated by a State and used, for the time
being, only on government non-com-
mercial service. However, each State
must ensure, by the adoption of appro-
priate measures not impairing opera-
tions or operational capabilities of such
vessels or aircraft owned or operated
by it, that such vessels or aircraft act
in a manner consistent, so far as is
reasonable and practicable, with the
Convention.

Penal Jurisdiction in Matters of
Collision or Any Other incident of
Navigation (Article 97). Article 97 re-
states existing international law
relating to this subject.

Assistance to Persons, Ships,
and Alrcraft in Distress (Article 98).
The law has long realized the impor-
tance of rendering assistance to
persons in distress at sea. Article 98
replicates verbatim article 12 of the
High Seas Convention. The duty to
rescue also appears in the International
Convention for the Unification of Cer-
tain Rules Relating to Salvage of
Vessels at Sea, September 23, 1910,

37 Stat. 1658, TIAS No. 576, and the
International Convention on Salvage,
1989, article 10, Sen. Treaty Doc. 102-
12. Article 98 is implemented by

46 U.S.C. §§ 2303 & 2304.

Duty of Masters. In addition, the
United States is a Party to the SOLAS
Convention, which requires the master
of every merchant ship and private
vessel not only to speed to the assis-
tance of persons in distress, but to
broadcast warning messages with re-
spect to dangerous conditions or
hazards encountered at sea (Chapter V,
Regulations 10 and 2).

Prohibition of the Transport
Of Slaves (Article 99). Article 99 is
identical to article 13 of the High Seas
Convention and relates to the Conven-
tion to Suppress the Slave Trade and
Slavery of Septemper 25, 1926, 46 Stat.
2183, TS No. 778, 2 Bevans 607, 60
LNTS 253; the Protocol of December 17,
1953 Amending the Slavery Conven-
tion of September 25, 1926, 7 UST 479,
TIAS No. 3532, 182 UNTS 51; and
the Supplementary Convention on
the Abolition of Slavery, the Slave
Trade and Institutions and Practices
Similar to Slavery of September 5,
1956, 18 UST 3201, TIAS No. 6418,
266 UNTS 3. This obligation is imple-
mented in 18 U.S.C. §§ 1581-88 (1982),
and gives effect to the policy enunci-
ated by the Thirteenth Amendment to
the Constitution of the United States.

The Slavery Convention, Amending
Protocol, and Supplementary Conven-
tion do not authorize nonconsensual
high seas boarding by foreign flag ves-
sels. Nevertheless, article 22(1) of the
High Seas Convention authorized
nonconsensual boarding by a warship
where there exists reasonable ground
for suspecting that a vessel is engaged
in the slave trade. Article 110(1)(b) of
the LOS Convention reaffirms this ap-
proach.

Piracy (Articles 100-107). De-
spised by all nations since earliest
recorded history, piracy continues to be
a major problem in certain parts of the
world. Articles 100-107 reaffirm the
rights and obligations of all States to
suppress piracy on the high seas.

The U.S. Constitution (article I,
section 8) provides that:

The Congress shall have Power ... to
define and punish piracies and felonies
committed on the high seas, and of-
fences against the Law of Nations.

Congress has exercised this power
by enacting 18 U.S.C. § 1651, which
provides that:

Whoever, on the high seas, commits the
crime of piracy as defined by the law of
nations, and is afterwards brought into
or found in the United States, shall be
imprisoned for life.

Congress has further exercised this
power, including with respect to cer-
tain acts not regarded as piracy under
international law, by enacting 18 U.S.C.
§§ 1651-61 (piracy), 43 U.S.C. §§
1472(i)~(n) (aircraft piracy), 33 U.S.C.
§§ 381-84 (regulations for suppression
piracy), and 18 U.S.C. §§ 1654
(privateering). These statutes provide
a firm basis for implementing the rel-
evant provisions of the Convention and
other applicable international law.

Suppression of International
Narcotics Trafflc (Article 108). Ar-
ticle 108 of the Convention provides a
valuable additional tool in support of
the war on illicit drugs. This article
requires all States to cooperate in the
suppression of illicit traffic in narcotic
drugs and psychotropic substances
engaged in by ships on the high seas
contrary to international conventions.
This article also permits any State
which has reasonable grounds for
believing that a ship flying its flag is
engaged in illicit traffic to request the
cooperation of other States to suppress
such traffic.

This principle finds expression in
other international law, including in the
Single Convention on Nareotic Drugs,
1961, 18 UST 1407, TIAS No. 6298,

520 UNTS 204. Article 17 of the

1988 United Nations Convention
against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances,
Sen. Treaty Doc. 1014, also mandates a
consensual regime for the boarding of
foreign flag vessels suspected of drug
trafficking at sea. The United States
has entered into a number of bilateral
maritime counter-narcotics agree-
ments, for example with the United
Kingdom (33 UST 4224, TIAS No.
10296, 1285 UNTS 197), Belize (TIAS
No. 11914), Panama (TIAS No. 11833)
and Venezuela (TIAS No. 11827).

Implementing legislation in this
field includes 49 U.S.C. §§ 781-789,

14 U.S.C. § 89, 22 U.S.C. §2291, and
46 U.S.C. App. § 1903 et seq.
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Suppression of Unauthorized
Broadcasting (Article 109). Article
109 is designed to aid in the suppres-
sion of “pirate broadcasting” and
supports the Regulations annexed to
the 1973 International Telecommunica-
tion Convention, 28 UST 2495, TIAS
No. 8572; the 1982 International Tele-
communication Convention, 99th Cong.,
18t Sess. Treaty Doc. 99-6; and the
1979 Radio Regulations, 97th Cong.,
1st Sess. Treaty Doe. 97-21. Unautho-
rized broadcasting from international
waters is made a crime in the United
States by 47 U.S.C. § 502 (1982).

Warship's Right of Approach
And Visit (Article 110). Article 110 of
the Convention reaffirms the right of
warships, military aircraft or other
duly authorized ships or aircraft to
approach and visit other vessels to
ensure that they are not engaged in
various illegal activities. Thisis aright
of great importance to the United
States. Article 110 permits the right
of visit to be exercised if there are rea-
sonable grounds for suspecting that a
foreign flag vessel is engaged in piracy,
the slave trade, or unauthorized broad-
casting; is without nationality; or is,
in reality, of the same nationality as
the warship. The maintenance and
continued respect for these rights are
essential to maritime counter-narcotics
and alien smuggling interdiction opera-
tions,

Hot Pursuit (Article 111). Article
111 of the Convention provides a
detailed elaboration of the concept of
“hot pursuit,” based on article 23 of the
High Seas Convention. However, the
Convention expands this concept to
take into account the development of
the EEZ and archipelagic waters, and
provides further details with respect to
aireraft engaged in hot pursuit. These
modifications increase U.S. ability to
pursue criminals, such as drug traffick-
ers, as well as those who violate U.S.
fisheries laws.

Cables and Pipelines
(Articles 79, 87(1)(c), 112-115). The
provisions on submarine cables and
pipelines codify the right to lay and
operate them. These provisions repli-
cate their counterparts in article 4 of
the Convention on the Continental
Shelf, 15 UST 471, TIAS No. 5578, and
articles 26-29 of the High Seas Conven-

tion, which themselves refiect the pro-
visions of the 1884 Convention on the
Protection of Submarine Cables,

24 Stat. 989, TS No. 380, as amended
25 Stat. 1414, TS Nos. 380-1 and 380-2,
380-3, 1 Bevans 89, 112, 114. The 1884
Submarine Cables Convention is imple-
mented in 47 U.S.C. § 21 et seq. (1982).

Submarine cables include telegraph,
telephone, and high-voltage power
cables, which are essential to modern
communications. In light of the extra-
ordinary costs and increasing impor-
tance to the world economy of undersea
telecommunications cables, particularly
the new fiber-optic cables, it is signifi-
cant that the Convention strengthens
the protections for the owners and
operators of these cables in the event
of breakage.

Pipelines include those which de-
liver water, oil and natural gas, and
other commodities. The Convention
recognizes that pipelines may pose an
environmental threat to the coastal
State and, therefore, it increases the
authority of the coastal State on its
continental shelf over the location of
pipelines and with respect to pollution
therefrom.

PROTECTION AND PRESER-
VATION OF THE MARINE
ENVIRONMENT (PART XIl,
ARTICLES 192-237)

The Law of the Sea Convention is the
strongest comprehensive environmen-
tal treaty now in existence or likely to
emerge for quite some time. Part XII
establishes, for the first time, a com-
prehensive legal framework for the
protection and preservation of the
marine environment. By addressing all
sources of marine pollution, such as pol-
lution from vessels, sea-bed activities,
ocean dumping, and land-based
sources, Part X1I promotes continuing
improvement in the health of the
world’s oceans. It effectively and
expressly balances economie and envi-
ronmental interests in general, and

the interests of coastal states in pro-
tecting their environment and natural
resources with the rights and freedoms
of navigation in particular. Compliance
with Part XII's environmental obliga-
tions is subject to compulsory arbi-
tration or adjudication.

Part XII thus creates a positive and
unprecedented framework for marine
environmental protection that will
encourage all Parties to take their envi-
ronmental obligations seriously and
come together to address issues of com-
mon and pressing concern.

Definitions (Article 1)

Article 1 defines two terms used in
Part XII: “pollution of the marine envi-
ronment” and “dumping.” The term
“marine environment” is understood to
include living resources, marine ecosys-
tems, and the quality of seawater.

General Obligations
(Articles 192-196)

Section 1 sets forth general provisions
relating to the protection and preserva-
tion of the marine environment.
Article 192 clearly establishes the

legal duty of all States to protect and
preserve the marine environment. The
remaining provisions require States,
inter alia, to adopt pollution control
measures to ensure that activities un-
der their control are conducted so as
not to cause environmental damage to
other States or result in the spread of
pollution beyond their own offshore
zones.

Global and Regional Cooperation
(Articles 197-201)

Section 2 provides for global and
regional cooperation for the protection
and preservation of the marine envi-
ronment. Cooperation includes, inter
alia, development of rules, standards,
and recommended practices and
procedures for the protection and pres-
ervation of the marine environment
(article 197), notification of imminent or
actual damage to other States likely to
be affected (article 198), development
of contingency plans to respond to pol-
lution incidents (article 199), promotion
of research and exchange of informa-
tion (article 200), and establishment of
appropriate scientific criteria for rules,
standards and recommended practices
and procedures for the prevention,
reduction and control of pollution of
the marine environment (article 201).
(Article 242 adds provisions for inter-
national cooperation in research for
environmental purposes.)
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Technical Assistance
(Articles 202-203)

Section 3 provides for the promotion of
programs and appropriate scientific
and technical assistance related to pro-
tection and preservation of the marine
environment, especially to developing
States.

Monitoring and Environmental
Assessment (Articles 204-206)

Section 4 establishes rules for monitor-
ing and environmental assessment.
Article 204 sets forth obligations relat-
ing to monitoring the risks or effects of
pollution on the marine environment,
including the effects of activities which
States permit or in which they engage.

Article 206 relates to the environ-
mental assessment of certain activities
on the marine environment. When
States have reasonable grounds for
believing that planned activities under
their jurisdiction or control may cause
substantial pollution of or significant
and harmful changes to the marine
environment, they shall, as far as prac-
ticable, assess the potential effects of
such activities on the marine environ-
ment and shall communicate reports of
the results of such assessments in the
manner provided in article 205. (The
requirements for assessment of poten-
tial environmental impacts of deep
sea-bed mining activity are discussed
below in connection with the deep
sea-bed mining provisions of the Con-
vention and the 1994 Agreement
generally.)

International Rules and National
Legislation to Prevent, Reduce,
and Control Pollution of the Marine
Environment (Articles 207-212)

Section 5 obligates States to adopt laws
and regulations to prevent, reduce and
control pollution of the marine environ-
ment from land-based sources, sea-bed
activities subject to national jurisdic-
tion, deep sea-bed mining (activities in
the Area), ocean dumping, vessels, and
the atmosphere. As a general rule,
these articles require States to adopt
laws and regulations that are no less ef-
fective than international rules; to

endeavor to harmonize their policies at
the regional level; and to cooperate to
develop international rules.

Although States are not legally
bound by an international agreement to
which they are not party, the require-
ment that their national laws at least
have the same effect as, or be no less
effective than, internationally agreed
minimum standards of environmental
protection is an important step forward
in marine environmental protection.

Below is a discussion of the status
of the development of international
standards, national legislation, and
other international activity relating to
the sources of pollution identified in
section 5, noting where the United
States has already implemented these
articles.

Pollution From Land-based
Sources (Article 207). The Conven-
tion will be the first legally binding
global agreement governing marine
pollution from land-based sources.
Article 207 requires that national laws
for the prevention of marine pollution
from land-based sources take into ac-
count internationally agreed standards.
The Montreal Guidelines for the Pro-
tection of the Marine Environment
Against Pollution from Land-Based
Sources, adopted by the Governing
Council of the United Nations Environ-
ment Program (Decision 13/18/I1 of the
Governing Council of UNEP of May 24,
1985), are internationally agreed guide-
lines adopted with a view to assisting
governments in developing interna-
tional agreements and national
legislation relating to land-based
sources of pollution.

Since land-based sources of pollu-
tion continue to account for approx-
imately 80 percent of all marine pollu-
tion, global discussions are ongoing in
an effort to address more fully this
source of pollution. In recognition of
the importance of this problem and
as an outgrowth of the 1992 United
Nations Conference on Environment
and Development, the United States
in late 1995 will host an international
conference on land-based sources of
marine pollution. This conference is
expected, inter alia, to result in a glo-
bal action plan to address land-based
sources of marine pollution.

On a regional basis, the United
States is party to two regional agree-
ments that contain general provisions
on land-based sources of marine pollu-
tion: the Convention for the Protection
of the Natural Resources and Environ-
ment of the South Pacific Region (the
SPREP Convention), Sen. Treaty Doc.
101-21, and the Convention for the Pro-
tection and Development of the Marine
Environment of the Wider Caribbean
Region (the Cartagena Convention),
TIAS No. 11085. Under the auspices of
the Cartagena Convention and the
United Nations Regional Seas Pro-
gram, the United States and other
Caribbean States are presently consid-
ering the need for, and elements of, a
possible protocol to the Cartagena Con
vention on land-based sources of
marine pollution. In addition, the Pro-
tocol on Environmental Protection to
the Antarctic Treaty, Sen. Treaty Doc.
102-22, to which the United Statesisa
signatory, and the Arctic Environmen-
tal Protection Strategy address
land-based sources of marine pollution.

The United States already has
national legislation addressing land-
based sources of marine pollution; this
legislation takes into account the
recommendations of the Montreal
Guidelines described above. U.S. laws
include the Clean Water Act, 33 U.S.C.
§§ 1251-1387, which specifically ad-
dresses marine water quality, and
other statutes (such as the Solid Waste
Disposal Act, 42 U.S.C. §§ 6901-6992,
the Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act, 42 U.S.C. § 9601-9675, and the
Federal Insecticide, Fungicide, and Ro-
denticide Act, 7 U.S.C. §§ 136-136y)
which regulate the release of pollutants
and other materials into the environ-
ment. See also the Refuse Act, 33
U.S.C. § 407 et seq., and the Coastal
Zone Management Act of 1972, 16
U.S.C. § 1451 et seq.

Pollution From Sea-bed Activities
Subject to National Jurisdiction (Ar-
ticle 208). The Convention will be the
first legally binding global agreement
governing pollution from sea-bed ac-
tivities. Article 208 requires that
coastal State laws governing pollution
from sea-bed activities be no less effec-
tive than international rules and
standards. Although there are many
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potential sea-bed activities, including
the mining of coral, placers, and sand,
the most common sea-bed activity is
the exploration and exploitation of oil
and gas. Internationally, the need for
regulation of this industry is reviewed
periodically by the IMO. Regionally,
article 8 of the SPREP Convention and
article 8 of the Cartagena Convention
address pollution from sea-bed activi-
ties.

The United States has domestic
legislation that addresses pollution
from sea-bed activities of persons sub-
ject to U.S. jurisdiction, both in areas
subject to U.S, jurisdiction and beyond.
These include the Outer Continental
Shelf Lands Act, 33 U.S.C. §§ 1331-
1356 and the Deep Seabed Hard
Minerals Resources Act (“DSHMRA”),
30 U.S.C. §§ 1401 et seq.

Pollution From Deep Sea-bed
Mining (Activities in the Area) (Ar-
ticle 209). International rules and
national legislation relating to pollution
from deep sea-bed mining have yet to
be developed. As discussed in the sec-
tion of this Commentary on deep
sea-bed mining, the environmental pro-
tection provisions of the Convention
relating to activities in the Area are
quite strong and comprehensive. The
1994 Agreement further strengthens
these provisions by requiring, inter
alia, that all applications for approval
of plans of work be accompanied by an
assessment of the potential environ-
mental impacts of the proposed
activities and that the International
Sea-bed Authority adopt rules, regula-
tions and procedures on marine
environmental protection as part of its
early functions prior to the approval of
the first plan of work for exploitation
(Annex, section 1(5)(g), (7)). The
DSHMRA addresses pollution from
sea-bed activities of persons subject to
U.S. jurisdiction in areas beyond na-
tional jurisdiction, including provision
for an environmental impact statement,
monitoring, NPDES permits, and
emergency suspension of activities.

Pollution by Dumping (Article
210). Article 210 requires that national
laws regarding pollution from dumping
be no less effective than the global

rules and standards. The global regime
addressing pollution of the marine
environment by dumping is long-estab-
lished. The Convention on the Pre-
vention of Marine Pollution by Dump-
ing of Wastes and Other Matter (the
London Convention), 26 UST 2403,
TIAS No. 8165, 1046 UNTS 120, gov-
erns the ocean dumping of all wastes
and other matter.

Both the SPREP Convention (ar-
ticle 10) and the Cartagena Convention
(article 6) contain general provisions
addressing ocean dumping on a re-
gional basis. In addition, a Protocol to
the SPREP Convention contains provi-
sions that parallel those of the London
Convention as it existed in 1986.

Domestically, dumping is controlled
by the Marine Protection, Research,
and Sanctuaries Act (Ocean Dumping
Act), 33 U.S.C. §§ 1401-1445.

Pollution From Vessels (Atticle
211). The Convention’s provisions re-
lating to pollution from vessels are
developed in considerable detail. They
are a significant part of the overall bal-
ance between coastal and maritime
interests the Convention is designed to
maintain over time.

Paragraph 1 requires States to es-
tablish international rules and
standards to prevent, reduce and con-
trol vessel source pollution and the
adoption of routeing systems to mini-
mize the threat of accidents which
might cause pollution of the marine en-
vironment. Such rules and standards
are to be developed through the compe-
tent international organization, which
is recognized to be the IMO. The IMO
has developed several conventions that,
directly or indirectly, address vessel
source poliution. One of the most im-
portant of these is the MARPOL
Convention, which contains general
provisions on pollution from vessels,
supplemented by five Annexes pertain-
ing to vessel discharges of oil (Annex
I), noxious liquid substances in bulk
(Annex II), harmful substances carried
by sea in packaged forms, or in freight
containers, portable tankers or road
and rail tank wagons (Annex I1I), sew-
age (Annex IV), and garbage (Annex
V). Other IMO conventions include
SOLAS; the 1978 International Con-
vention on Standards of Training,

Certification and Watchkeeping, 96th
Cong., 1st Sess. Sen. Ex. EE (STCW);
and the International Convention on
Oil Pollution Preparedness, Response,
and Cooperation, Sen. Treaty Doc. 102-
11. At present, the United States is
party to all of the foregoing except
MARPOL Annex IV.

Regionally, both the SPREP Con-
vention (article 6) and the Cartagena
Convention (article 5) contain broad ob-
ligations concerning pollution from
vessels.

Paragraph 2 obligates States to
adopt measures relating to vessels fly-
ing their flag or of their registry. Such
laws and regulations must at least have
the same effect as that of generally
accepted international rules and stan-
dards established through the com-
petent international organization or
general diplomatic conference (e.g.,
MARPOL).

Paragraph 3 recognizes the author-
ity of port States to establish their own
requirements relating to vessel source
pollution as a condition of entry of for-
eign vessels into their ports or internal
waters or for a call at their offshore
terminals. Although port state author-
ity has long been exercised by many
countries as a means of enforcing
safety and environmental measures, in-
cluding the United States pursuant to
the Ports and Waterways Safety Act,
33 U.S.C. §§ 1223 & 1228, its prominent
recognition in the Convention and the
provisions for cooperation among port
States are important steps forward in
marine environmental protection.

Paragraph 4 recognizes the author-
ity of coastal States, in the exercise of -
their sovereignty within their territo-
rial sea, to establish requirements
relating to pollution from foreign ves-
sels in their territorial sea, including
vessels exercising the right of innocent
passage. This authority is balanced by
the proviso in paragraph 4 that such
laws and regulations shall, in accor-
dance with Part I1, section 3, not
hamper innocent passage of foreign
vessels. However, passage is not inno-
cent if the vessel engages in “any act of
wilful and serious pollution contrary to
this Convention” (article 19(2)(h)).
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Paragraph 5 recognizes the author-
ity of coastal States, for the purpose of
enforcement as provided for in section
6, to establish requirements relating to
pollution from foreign vessels in their
EEZs. Unlike requirements in the ter-
ritorial sea, coastal State requirements
regarding pollution from foreign ships
in the EEZ must conform to and give
effect to generally accepted interna-
tional rules and standards established
through the competent international
organization (i.e., the IMO) or a general
diplomatic conference.

Paragraph 6 sets forth circum-
stances under which coastal States may
establish special anti-pollution mea-
sures for foreign ships in particular
areas of their respective EEZs. Such
measures, among other things, require
IMO approval. This paragraph strikes
an important balance between the need
for universal respect for necessary
supplemental anti-pollution measures
in particular coastal areas and the need
to protect freedom of navigation from
unilateral coastal State restrictions.

Domestically, vessel source pollu-
tion is governed primarily by the Act to
Prevent Pollution from Ships, 38 U.S.C.
§§ 1901-1912, the Clean Water Act, 33
U.S.C. §§ 1251- 1387, the Ports and Wa-
terways Safety Act, 33 U.S.C. § 1221 et
seq., the Marine Protection, Research
and Sanctuaries Act (Ocean Dumping
Act), 33 U.S.C. § 1401 et seq., the Oil
Pollution Act of 1990, 33 U.S.C. § 2761
et seq., the Refuse Act, 33 U.S.C. § 407
et seq., and the Comprehensive Envi-
ronmental Response Compensation and
Liability Act, 42 U.S.C. § 9601 et seq.

Pollution From or Through the
Atmosphere (Article 212). There is at
present no global agreement directly
governing marine pollution from or
through the atmosphere. The parties
to MARPOL are currently negotiating
a possible new Annex VI that would
address air pollution from ships. Ar-
ticle 9 of the SPREP and Cartagena
Conventions have broad obligations
relating to pollution to those regions
from discharges into the atmosphere.
Domestically, such provisions are ad-
dressed through the Clean Air Act, 42
U.S.C. § 7401 et seq.

Enforcement (Articles 213-222)

Section 6 sets forth the rights and obli-
gations of States to ensure compliance
with and to enforce measures adopted
in accordance with articles 207 through
212. In this respect, the Convention
goes beyond and strengthens existing
international agreements, many of
which do not have express enforcement
clauses.

Pursuant to article 229, nothing in
the Convention affects the institution
of civil (as opposed to punitive) pro-
ceedings in respect of any claim for loss
or damage resulting from pollution of
the marine environment.

There are express enforcement
provisions relating to pollution from
land-based sources (article 213), sea-
bed activities (article 214), activities in
the Area (article 215), dumping (article
216), vessels (articles 217-220), mari-
time casualties (article 221), and
pollution from or through the atmo-
sphere (article 222). Although all of
these articles contain specific obliga-
tions, the provisions regarding the
enforcement for vessel source pollution
are set out in detail.

Article 217 places a duty on flag
States to ensure that vessels flying
their flag or of their registry comply
with the measures adopted in accor-
dance with the Convention. Among
other things, flag States must ensure
that vessels flying their flag or of their
registry are in compliance with interna-
tional rules and standards, carry
requisite certificates, and are periodi-
cally inspected. If a vessel commits a
violation of applicable rules and stan-
dards, the flag State must provide for
immediate investigation and, where
appropriate, institute proceedings irre-
spective of where the violation or
pollution has occurred. Penalties must
be adequate in severity to discourage
violations wherever they occur. Article
217 is consistent with article 4 of
MARPOL, chapter I of the Annex to
SOLAS, and article VI of STCW.

Section 6 also sets forth the rights
of port States and coastal States to
take enforcement action against foreign
flag vessels that do not comply with
measures adopted in accordance with
the Convention.

Article 218 recognizes the authority
of the port State to take enforcement
action in respect of a discharge from a
vesse] on the high seas in violation of
applicable international rules and stan-
dards. (Discharges in the territorial
sea or EEZ of the port State are ad-
dressed in article 220(1).) The port
State may also take enforcement action
in respect of a discharge violation in the
internal waters, territorial sea or EEZ
of another State if requested by that
State, the flag State, or a State dam-
aged or threatened by the discharge, or
if the violation has caused or is likely to
cause pollution to the internal waters,
territorial sea, or EEZ of the port
State.

Article 219 recognizes the authority
of the port State to prevent a vessel
from sailing when it ascertains that the
vessel is in violation of applicable inter-
national rules and standards relating to
seaworthiness and thereby threatens
damage to the marine environment.

Article 220 provides an overall en-
forcement scheme for vessel source
pollution based on various factors, in-
cluding the location of the vessel, the
location of the act of pollution, and the
severity of the pollution. Article 220
affects only vessel discharges and does
not apply to enforcement with respect
to other types of pollution, such as by
dumping.

Article 220 recognizes the authority
of the coastal State to take enforce-
ment action with respect to a foreign
flag vessel in its EEZ or territorial sea,
whether or not that vessel enters a
port of the coastal State. However,
such enforcement authority is not un-
fettered. Article 220 balances the
interests of coastal States in taking en-
forcement action with rights and
freedoms of navigation of flag States.
It recognizes express safeguards appli-
cable to enforcement action against
foreign flag vessels (see section 7).

Article 220(1) recognizes the
authority of a coastal State to take
enforcement action against a vessel
voluntarily within its port or off-shore
terminal when a violation involving
that vessel has occurred within the
territorial sea or the EEZ of the
coastal State.
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Under Article 220(2), where there
are clear grounds for believing that a
vessel navigating in the territorial sea
of a State has, during its passage
therein, violated laws and regulations
of the coastal State adopted in accor-
dance with the Convention, the coastal
State may undertake physical inspec-
tion of the vessel relating to the
violation and may, where the evidence
8o warrants, institute proceedings, in-
cluding the detention of the vessel.

Under Article 220(3), where there
are clear grounds for believing that a
vessel navigating in the EEZ or the
territorial sea of a State has, in the
EEZ, committed a violation of appli-
cable international rules and standards
for the prevention, reduction and con-
trol of pollution from vessels, or laws
and regulations of the coastal State
conforming and giving effect to such
rules and standards, the coastal State
may require the vessel to provide infor-
mation regarding its identity and port
of registry, its last and its next port of
call and other relevant information re-
quired to establish whether a violation
has occurred.

Article 220(4) requires flag States
to adopt laws and regulations and take
other measures so that their vessels
comply with requests for information
by coastal States under paragraph 3.

Where a violation referred to in ar-
ticle 220(3) results in a substantial
discharge causing or threatening sig-
nificant pollution of the marine
environment, article 220(5) authorizes
the coastal] State to undertake physical
inspection of the vessel for matters re-
lating to the violation if the vessel has
refused to give information or if the
information supplied by the vessel is
manifestly at variance with the evident
factual situation and if the circum-
stances of the case justify such
inspection.

Where a violation referred to in
article 220(3) results in a discharge
causing major damage or threat of ma-
Jjor damage to the coastline or related
interests of the coastal State, article
220(6) authorizes the coastal State, un-
der certain circumstances, to institute
proceedings, including detention of the
vessel,

Pursuant to article 233, Sections 5
and 6 do not affect the legal regime of
straits. Article 233 applies to enforce-
ment of laws and regulations applicable
to transit passage under article 42 and,
by extension, to archipelagic sea lanes
passage under article 54.

Safeguards (Articles 223-233)

Section 7 establishes several safe-
guards concerning enforcement
authority. These include an obligation
to facilitate proceedings involving for-
eign witnesses and the admission of
evidence submitted by another State
(article 223), a specification as to what
officials and vessels may exercise en-
forcement authority against foreign
vessels (article 224), a duty to avoid ad-
verse consequences in the exercise of
enforcement powers (article 225), safe-
guards concerning delay and physical
inspection of foreign vessels (article
226), and a duty of non-discrimination
against foreign vessels (article 227).

Under article 226, States may not
delay a foreign vessel “longer than is
essential” for the purposes of the inves-
tigations provided for in articles 216,
218, and 220. Moreover, any physical
inspection of a foreign vessel is limited
to an examination of such certificates,
records or other documents as the ves-
sel is required to carry. Any further
physical examination may be under-
taken only after such an examination
and only when: (i) there are clear
grounds for believing that the condition
of the vessel or its equipment does not
correspond substantially with the par-
ticulars of those documents; (ii) the
contents of such documents are not suf-
ficient to confirm or verify a suspected
violation; or (iii) the vessel is not carry-
ing valid certificates and records.
‘While the Convention imposes differ-
ent procedural restrictions on physical
inspections than U.S. law, it is antici-
pated that one or more of the
exceptions for allowing further physical
examination will be met in cases where
there are “clear grounds” to believe a
violation has occurred.

Article 228, which applies only to
vessel source pollution, sets forth cir-
cumstances under which proceedings
shall be suspended and restrictions on
institution of proceedings. For ex-

ample, consistent with the notionin
Section 6 that the flag State is prima-
rily responsible for ensuring com-
pliance with the Convention of vessels
flying its flag or of its registry, article
228(1) requires the suspension of en-
forcement proceedings against foreign
vessels if the flag State institutes its
own proceedings to impose penalties
within six months of the date on which
proceedings were first initiated. Sus-
pension would not be required if the
flag State fails to initiate proceedings
within six months, if the proceedings
relate to a case of major damage to the
coastal State, or the flag State in ques-
tion has repeatedly disregarded its
obligation to enforce effectively the
applicable international rules and stan-
dards in respect of violations com-
mitted by its vessels. The suspended
proceeding will be terminated when the
flag State has brought its proceedings
to a conclusion. Article 228(2) imposes
a limitation of three years in which to
commence proceedings against foreign
vessels.

Article 230, which applies only to
vessel source pollution, provides that
only monetary penalties may be im-
posed with respect to violations
committed by foreign vessels beyond
the territorial sea. With respect to vio-
lations committed by foreign vessels in
the territorial sea, non-monetary penal-
ties (i.e., incarceration) may be applied
as well, but only if the vessel has com-
mitted a willful and serious act of
poliution. The requirement that the act
be “willful” would not constrain penal-
ties for gross negligence. Article 230
applies only to natural persons aboard
the vessel at the time of the discharge.

Article 231 provides for notification
to the flag State and other States con-
cerned of any measure taken against
the foreign vessel. Under article 232,
the enforcing State will be liable for
damage or loss caused by measures
taken that are unlawful or exceed those
reasonably required in light of available
information.

The extent to which, if at all, Sec-
tions 6 and 7 (on enforcement and
safeguards, respectively) will enhance
and/or constrain U.S. enforcement
authorities is the subject of ongoing
analysis.
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Ice-Covered Areas (Article 234)

Section 8 authorizes coastal States to
adopt and enforce laws and regulations
relating to marine pollution from ves-
sels in ice-covered areas within the
limits of the EEZ, where particularly
severe climatic conditions and the pres-
ence of ice covering such areas for most
of the year create obstructions or ex-
ceptional hazards to navigation, and
pollution of the marine environment
could cause major harm to, or irrevers-
ible disturbance of, the ecological
balance.

Pursuant to this article, a State
may enact and enforce non-discrimina-
tory laws and regulations to protect
such ice-covered areas that are within
200 miles of its baselines established in
accordance with the Convention. Such
laws and regulations must have due re-
gard to navigation and the protection
and preservation of the marine envi-
ronment, based on the best available
scientific evidence, and must be other-
wise consistent with other relevant
provisions of the Convention and inter-
national law, including the exemption
for vessels entitled to sovereign immu-
nity under article 236.

The purpose of article 234, which
was negotiated directly among the key
states concerned (Canada, the United
States and the Soviet Union), is to pro-
vide the basis for implementing the
provisions applicable to commercial
and private vessels found in the 1970
Canadian Arctic Waters Pollution Pre-
vention Act to the extent consistent
with that article and other relevant
provisions of the Convention, while
protecting fundamental U.S. security
interests in the exercise of navigational
rights and freedom throughout the
Arectic.

Responsibility and Llability
(Article 235)

Section 9 provides that States are
responsible for the fulfilment of their
international obligations concerning the
protection and preservation of the ma-
rine environment and that they shall be
liable in accordance with international
law. It further provides that States
shall ensure recourse in their legal sys-
tems for relief from damage caused by

pollution of the marine environment.
Finally, it obligates States to cooperate
in the implementation of existing inter-
national law and the further develop-
ment of international law relating to
responsibility and liability.

Soverelgn Immunity (Article 236)

Section 10 provides that the provisions
of the Convention regarding the pro-
tection and preservation of the marine
environment do not apply to any war-
ship, naval auxiliary, or other vessels
and aircraft owned or operated by a
State and used, for the time being,
only on government non-commercial
service. However, the second sentence
of article 236 imposes on flag States the
duty to ensure, by adopting appropri-
ate measures not impairing operations
or operational capabilities of such ves-
sels or aircraft owned and operated

by it, that such vessels and aircraft

act in a manner consistent, so far as is
reasonable and practicable, with the
Convention.

This article acknowledges that mili-
tary vessels and aircraft are unique
platforms not always adaptable to con-
ventional environmental technologies
and equipment because of weight and
space limitations, harsh operating con-
ditions, the requirements of long-term
sustainability, or other security consid-
erations. In addition, security needs
may limit compliance with disclosure
requirements.

Obligations Under Other
Conventions on the Protection
And Preservation of the Marine
Environment (Article 237)

Section 11 (article 237(1)) provides that
the provisions in Part XII are without
prejudice to the specific obligations
assumed by States under agreements
previously concluded which relate to
the protection and preservation of the
marine environment and to agreement
which may be concluded in furtherance
of the general principles set forth in the
Convention. Article 237(2) provides
that specific obligations assumed by
States under other agreements should
be carried out in a manner consistent
with the general principles and objec-

tives of this Convention. The United
States does not anticipate any change
in its implementation of other agree-
ments, since it currently implements
such agreements consistent with the
principles and objectives of the Con-
vention.

LIVING MARINE RESOURCES
(Articles 2, 56, 61-73, 77(4),
116-120)

Approximately 90 percent of living
marine resources are harvested within
200 miles of the coast. By authorizing
the establishment of EEZs, and by
providing for the sovereign rights

and management authority of coastal
States over living resources within
their EEZs, the Convention has
brought most living marine resources
under the jurisdiction of coastal States.

The Convention recognizes the
need for consistent management of eco-
systems and fish stocks throughout
their migratory range, and sound man-
agement on the basis of biological
characteristics. It imposes on the
coastal State a duty to conserve the liv-
ing marine resources of its EEZ.

While the Convention preserves the
freedom to fish on the high seas beyond
the EEZ, it makes that freedom sub-
ject to certain obligations, particularly
the duty to cooperate in the conserva-
tion and management of high seas
living resources. Failure to respect
these obligations beyond the EEZ is
subject to compulsory arbitration or
adjudication. Tribunals are empowered
to prescribe provisional measures to
preserve the respective rights of the
parties to the dispute or to prevent
serious harm to the marine environ-
ment, including its living resources,
pending the final decision.

The Convention’s provisions relat-
ing to the conservation and manage-
ment of living marine resources are
consistent with U.S. law, policy and
practice, and have provided the founda-
tion for the international agreements
governing this subject. These provi-
sions are more critical today to U.S.
living marine resource interests than
they were in 1982 because of the dra-
matic overfishing that has occurred
world-wide in the past decade.
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Territorlal Sea and EEZ

Basic Rights and Obligations. The
Convention gives the coastal State
broad authority to conserve and
manage living resources within its ter-
ritorial sea and EEZ. Article 2 of the
Convention provides that the sover-
eignty of the coastal State extends
throughout the territorial sea. As
part of the exercise of such sover-
eignty, the coastal State has the exclu-
sive right to conserve and manage re-
sources, including living resources,
within the territorial sea, which may
extend up to 12 miles from coastal
baselines.

The Convention also provides that
the coastal State has sovereign rights
for the purpose of exploring and ex-
ploiting, conserving and managing
living resources within its EEZ, includ-
ing the right to utilize fully the total
allowable catch of all such resources
(articles 56, 61, 62). With these rights
come general responsibilities for the
coastal State, including the duty:

* To determine the allowable catch
of living resources in its EEZ (article
61(1));

¢ To ensure that such resources are
not endangered by over-exploitation
(article 61(2));

» To take into account effects of its
management measures on non-target
species with a view to maintaining or
restoring such species above levels at
which their reproduction may become
seriously threatened (article 61(3));

¢ To promote the objective of opti-
mum utilization of such resources
(article 62(1)); and

¢ To determine its capacity to har-
vest such resources and to give other
States access to any surplus under rea-
sonable conditions (article 62(2)).

The coastal State has significant
flexibility in defining optimum utiliza-
tion and in fixing allowable catch, in
determining its harvesting capacity,
and therefore in determining what, if
any, surplus may exist. The coastal
State must, taking into account the
best scientific evidence available to it,
ensure that over-exploitation of stocks
within its EEZ does not jeopardize the
maintenance of the stocks overall and

must maintain stocks of harvested spe-
cies at levels which can produce
maximum sustainable yields, as quali-
fied by economic, environmental and
other factors.

Similarly, the Convention gives
coastal States wide discretion in choos-
ing which other States will be allocated
a share of any surplus. In making this
choice, the coastal State must take into
account “all relevant factors.” Foreign
fishing, to the extent authorized, may
be conditioned upon observance of a
wide variety of coastal State regula-
tions, including area, season, vessel and
gear restrictions, research, reporting
and observer requirements, and com-
pensation in the form of fees, financing,
equipment, training and technology
transfer.

U.S. law, primarily the Magnuson
Fishery Conservation and Management
Act, as amended (16 U.S.C. § 1801 et
seq.) MFCMA), fully enables the
United States to exercise its rights and
implement its obligations with respect
to the provisions of the Convention dis-
cussed above.

The MFCMA provides the United
States with exclusive fishery manage-
ment authority over all fishery
resources up to the 200-mile limit of the
U.S. EEZ (16 U.S.C. § 1811(a)). The
MFCMA requires conservation of such
resources in a manner consistent with
article 61 (16 U.S.C. § 1851) and pro-
vides the legislative basis on which the
United States determines the allowable
catch of the living resources in its EEZ,
as required by article 61 (16 U.S.C.

§ 1852). The process for making that
determination fully comports with the
principles of conservation and optimum
utilization contained in articles 61 and
62. Fishery management plans devel-
oped pursuant to the MFCMA must
prohibit overfishing and must attempt
to achieve “optimum yield” (16 U.S.C.
§ 1851(a)(1)).

While the MFCMA does not sepa-
rately address the issue of associated
or dependent species, it gives suffi-
ciently broad authority to regional
fishery management councils to permit
them to protect non-target species to
the extent required by article 61(3),
and arguably requires the councils to
do so by providing that, to the extent
practicable, interrelated species shall

be managed as a “unit” (16 U.S.C.

§ 1851(a)(3)). The Endangered Species
Act (16 U.S.C. § 1651 et seq.) would in-
dependently protect those non-target
species that were endangered or
threatened throughout a significant
portion of their range.

The MFCMA authorizes the alloca-
tion of any surplus to foreign States
and establishes terms and conditions
for any foreign fishing in the U.S. EEZ,
thus providing the basis on which to
fulfill any such obligations under article
62 (16 U.S.C. § 1821 generally and
§ 1824(b)}(7). In fact, because the har-
vesting capacity of the U.S. domestic
fishing industry has in recent years
been estimated to equal the total allow-
able catch of all relevant species
subject to U.S. management authority,
the United States has had no surplus to
allocate to potentially interested
States.

To have an opportunity to receive
an allocation, a foreign nation must
have in force a “governing international
fishery agreement” (GIFA) with the
United States (16 U.S.C. § 1821). This
requirement is fully consistent with
article 62. Presently, the United States
has GIFAs in force with 5 nations,
although, as noted above, there has
been no surplus to allocate under such
GIFAs in recent years.

In the event that a surplus of one or
more species becomes available in the
future, the MFCMA lists a variety of
factors to be considered in determining
the allocation of such surplus among
foreign States (16 U.S.C. § 1821(e)).
The Convention also lists many of these
same factors, either as relevant consid-
erations or as permissible terms and
conditions for foreign fishing (article
62(3) & (4)). The Convention’s list is
not exhaustive and does not restrict
utilizing any of the factors set forth in
the MFCMA.

Although articles 69 and 70 require
coastal States to give some special
consideration to land-locked and geo-
graphically disadvantaged States in
the same subregion or region in allocat-
ing any surplus, the Convention does
not provide clear standards by which to
determine whether any such States ex-
ist in the U.S. subregion or region. In
any event, the language of these ar-
ticles and that of article 62 gives the
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coastal State wide discretion in making
such allocations and cannot be read to
compel the making of an allocation to
any particular State.

The MFCMA imposes other condi-
tions on foreign fishing, including the
payment of permit fees and compliance
with fishery regulations and enforce-
ment provisions (16 U.S.C. § 1821).

The Convention permits the coastal
State to impose all these conditions and
requires nationals of other States fish-
ing in an EEZ to observe regulations
of the coastal State (article 62(4)).

In sum, the MFCMA provides a
fully sufficient basis on which the
United States could exercise its rights
and implement its obligations with
respect to the conservation and man-
agement of living resources within its
territorial sea and EEZ.

Particular Categories of Speciles.
Articles 63 through 68 of the Conven-
tion set forth additional provisions
relating to particular categories of liv-
ing resources that do not remain solely
within areas under the fishery manage-
ment authority of a single coastal State.
U.S. law, and the international agree-
ments to which the United States is
party, as well as the 1992 United Na-
tions moratorium on high seas driftnet
fishing, are fully consistent with these
provisions.

Article 63(1) requires coastal States
within whose EEZs the same stock or
stocks of associated species occur to
seek to agree on the measures neces-
sary to coordinate and ensure the
conservation and development of such
stocks. The MFCMA calls for the Sec-
retary of State to negotiate such
agreements (16 U.S.C. § 1822). One ex-
ample of such an agreement is the U.S.-
Canada Convention for the Preserva-
tion of the Halibut Fishery of the
Northern Pacific Ocean and Bering
Sea, March 2, 1953, 5 UST 5, TIAS No.
2900, 222 UNTS 717.

Articles 63(2) and 64, respectively,
address “straddling” stocks and highly
migratory species. These provisions
are reviewed below in detail.

Article 65 of the Convention recog-
nizes the right of a coastal State or the
competence of an international organi-
zation, as appropriate, to prohibit, limit
or regulate exploitation of marine

mammals more strictly than is required
in the case of other living resources.
Article 65 also requires States to coop-
erate with a view to conserving marine
mammals and, in the case of cetaceans,
to work in particular through appropri-
ate international organizations. Article
120 makes article 65 applicable to the
high seas as well.

These provisions lent direct support
to the efforts of the United States and
other conservation-minded States
within the International Whaling Com-
mission to establish a moratorium on
commercial whaling. Prior to the adop-
tion of these provisions in the text,
whaling States argued that the Con-
vention should require that protective
measures for marine mammals may do
no more than ensure the maintenance
of maximum sustainable yield. These
arguments were definitively rejected in
the Third United Nations Conference
on the Law of the Sea, paving the way
for the commercial whaling moratorium
and other measures that strictly pro-
tect marine mammals, including the
Southern Ocean Whale Sanctuary
adopted in 1994 by the International
Whaling Commission.

U.S. law, including the Marine
Mammal Protection Act of 1972, as
amended, and the Whaling Convention
Act of 1949, as amended (16 U.S.C.

§ 916 et seq.), strictly limits the exploi-
tation of marine mammals within the
U.S. territorial sea and EEZ and by
U.S. vessels and persons subject to
U.S. jurisdiction elsewhere.

Article 66 sets forth provisions re-
lating to anadromous stocks (fish that
migrate from salt water to spawn in
fresh water) such as salmon, which rec-
ognize their special characteristics and
reflect a major U.S. policy accomplish-
ment. Article 66(1) provides that
“States in whose rivers anadromous
stocks originate shall have the primary
interest in and responsibility for such
stocks.”

Article 66(2) authorizes the State of
origin, after consulting with other rel-
evant States, to set total allowable
catches for anadromous stocks originat-
ing in its rivers.

Article 66(3)(a) prohibits fishing for
anadromous stocks on the high seas be-
yond the EEZ except when such a

prohibition would “result in economic
dislocation” for a State other than a
State of origin. On its face, this provi-
sion makes unlawful any new high seas
salmon fisheries or the expansion of
current ones. In fact, at the time the
Convention was concluded, only Japan
maintained a high seas salmon fishery.
Since the entry into force of the 1992
Convention for the Conservation of
Anadromous Stocks in the North Pa-
cific Ocean, on February 16, 1993, that
fishery has been prohibited as well.
The 1982 Convention for the Conserva-
tion of Salmon in the North Atlantic
Ocean, TIAS No. 10789, also prohibits
high seas fishing for salmon in that re-
gion. Thus, the combined effect of the
LOS Convention and these two treaties
precludes any fishery for U.S.-origin
salmon, or any other salmon, on the
high seas, a major benefit to the United
States.

U.S. law implementing the North
Pacific and North Atlantic salmon trea-
ties prohibits persons or vessels
subject to the jurisdiction of the United
States from fishing for salmon on the
high seas of those regions (16 U.S.C.

§§ 3606, 5009).

Article 66 does not supersede the
sovereign rights of the coastal State
over anadromous stocks exercised in
the territorial sea and EEZ pursuant to
articles 2 and 56(1)(a), respectively, or
those coastal State rights recognized
under articles 61 and 62.

Anadromous stocks that originate
in one State and migrate through the
internal waters, territorial sea or EEZ
of another State are subject to inter-
ception by the latter. In such cases,
article 66(4) of the Convention requires
the States concerned to cooperate in
matters of conservation and manage-
ment. The 1985 Treaty Between the
Government of the United States and
the Government of Canada Concerning
Pacific Salmon, TIAS No. 11091, cur-
rently the subject of additional
negotiations, established the Pacifie
Salmon Commission to effect such co-
operation on salmon in that region. It
should be noted, however, that the so-
called equity principle of the Pacific
Salmon Treaty does not derive from ar-
ticle 66, but is specific to that Treaty.
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Under article 67, catadromous
stocks (fish that migrate from fresh wa-
ter to spawn in salt water) are the
special responsibility of those States
where they spend the greater part of
their life cycle, and may not be har-
vested on the high seas beyond the
EEZ. The United States exercises ex-
clusive fishery management authority
over catadromous stocks within the
U.S. EEZ under the general provisions
of the MFCMA discussed above.

Enforcement. The Convention
authorizes the coastal State to take a
broad range of measures to enforce
its fishery laws, including boardings
and inspections, requirements for ob-
server coverage and vessel position
reports, and arrests and fines (articles
62(4) & 73). The Convention requires
that vessels arrested in the EEZ and
their crews must be promptly released
upon posting of a bond or other secu-
rity. This rule is consistent with U.S.
law. The rare foreign fisherman
charged with a criminal violation of
fisheries law may post bail; the
MFCMA also provides for the release
of a seized vessel upon the posting of a
satisfactory bond (16 U.S.C. § 1860(d)).

Under the Convention, penalties for
violations of fisheries laws in the EEZ
may not include imprisonment, unless
the States concerned agree to the con-
trary, or other form of corporal
punishment (article 73). The MFCMA
provides for criminal fines of up to
$200,000 for fishing violations commit-
ted by foreign fishermen. The
MFCMA also provides for imprison-
ment for such acts as forcible assault,
resisting or interfering with arrest, and
obstructing a vessel boarding by an en-
forcement officer (16 U.S.C. § 1859(b)).
The Convention does not preclude im-
prisonment of those who assault
officers, resist arrest, or violate other
non-fishery laws.

The provisions of the Convention
prohibiting imprisonment or corporal
punishment for fishing violations re-
sponded to the severe treatment meted
out to foreign fishermen in some places.
Although the Convention limits the
ability of the United States to impose
prison sentences on foreign fishermen
who violate U.S. fishery laws, the Con-
vention promotes a major U.S.

objective in protecting U.S. fishermen
seized by other States from the imposi-
tion of prison sentences. On balance,
these provisions of the Convention
serve U.S. interests overall, given that
many U.S. fishermen are actively en-
gaged in fishing within foreign EEZs,
while no foreign fishing is authorized
within the U.S. EEZ at present.

Continental Shelf

Under articles 68 and 77 of the Conven-
tion, sedentary species, such as coral,
are not subject to the Convention’s pro-
visions relating to the EEZ, but are
dealt with in the articles relating to the
continental shelf. Under article 77, the
coastal State has sovereign rights for
the purpose of exploring and exploiting
the sedentary species of the continental
shelf, unqualified by the duties specifi-
cally associated with the conservation
and management of living resources in
the EEZ. This result is consistent with
article 2(4) of the Continental Shelf
Convention.

The definition of sedentary species
remains the same as that in the Conti-
nental Shelf Convention:

organisms which, at the harvestable
stage, either are immobile on or under
the sea-bed or are unable to move ex-
cept in constant physical contact with
the sea-bed or the subsoil.

Neither convention provides ex-
amples of sedentary species subject to
coastal State jurisdiction. However,
the MFCMA specifies a number of va-
rieties of coral, crab, mollusks and
sponges as included within the seden-
tary species subject to U.S. continental
shelf jurisdiction, and permits identifi-
cation of other species when published
in the Federal Register (16 U.S.C.

§ 1802(4)).

High Seas

International law has long recognized
the right of all States for their nationals
to engage in fishing on the high seas
(High Seas Convention, article 2(2)).
The freedom of high seas fishing has
never been an unfettered right, how-
ever. The High Seas Convention, for
example, required this freedom to be

exercised by all States with “reason-
able regard to the interests of other
States in their exercise of the freedom
of the high seas.”

By authorizing the establishment of
EEZs out to 200 miles, the LLOS Con-
vention has significantly reduced the
areas of high seas in which fishermen
may exercise this freedom.

Moreover, while article 87(1)(e) of
the Convention preserves the right of
all States for their nationals to engage
in fishing on the high seas, it makes this
right subject to a number of important,
though general, conditions set forth in
articles 116-120:

¢ Other treaty obligations of the
State concerned;

¢ The rights and duties as well as
the interests of coastal States provided
for, inter alia, in article 63(2) and ar-
ticles 64-67; and

* Basic obligations to cooperate in
the conservation and management of
high seas living resources set forth in
articles 117-119.

In furtherance of these provisions,
the international community has con-
cluded numerous treaties that regulate
or prohibit high seas fisheries. Among
these treaties are many to which the
United States is party, including, inter
alia:

¢ International Convention for
the Conservation of Atlantic Tunas,
May 14, 1966, 20 UST 2887, TIAS No.
6767, 673 UNTS 63;

¢ Convention for the Establish-
ment of an Inter-American Tropical
Tuna Commission, March 3, 1950, 1
UST 230, TIAS No. 2044, 80 UNTS 3;

¢ Convention for the Conservation
of Anadromous Stocks in the North Pa-
cific Ocean, February 11, 1992;

¢ Convention for the Conservation
of Salmon in the North Atlantic Ocean,
March 2, 1982, TIAS No. 10789;

¢ Convention on the Conservation
of Antarctic Marine Living Resources,
May 20, 1980, 33 UST 8476, TIAS No.
10240;

¢ Treaty on Fisheries Between the
Governments of Certain Pacific Island
States and the Government of the
United States of America, April 2,
1987, TIAS No. 11100;
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* Convention for the Prohibition of
Fishing with Long Driftnets in the
South Pacific, November 24, 1989; and

¢ International Convention for the
Regulation of Whaling, November 19,
1956, 10 UST 952, TIAS No. 4228, 338
UNTS 366.

The United States has also recently
participated in the conclusion of two
other treaties relating to high seas fish-
ing that are not yet in force, namely,
the Convention on the Conservation
and Management of Pollock Resources
in the Central Bering Sea, Sen. Treaty
Doc. 103-27, and the Agreement to Pro-
mote Compliance with International
Conservation and Management Mea-
sures by Fishing Vessels on the High
Seas, Sen. Treaty Doc. 103-24.

The United States was also instru-
mental in promoting the adoption, by
consensus, of United Nations General
Assembly Resolutions 44/225, 45/297
and 46/215, which have effectively
created a moratorium on the use of
large-scale driftnets on the high seas.
In pressing for the adoption of these
resolutions, the United States relied
heavily on the fact that large-scale
driftnets in the North Pacific Ocean in-
tercepted salmon of U.S. origin in
violation of article 66 of the Convention
and indiscriminately killed large num-
bers of other species, including marine
mammals and birds, in violation of the
basic conservation and related obliga-
tions contained in the Convention. In
creating the moratorium, the interna-
tional community implemented
obligations flowing from these provi-
sions of the Convention.

Existing U.S. law implements all
pertinent U.S. obligations flowing from
the general provisions of articles 116-
120 of the Convention and the
additional treaties to which the United
States is party. The MFCMA also calls
upon the Secretary of State to negoti-
ate any additional treaties and other
international agreements that may be
necessary or appropriate in the fulfill-
ment of U.S. obligations under the
Convention to cooperate in the conser-
vation and management of living
resources of the high seas (16 U.S.C.

§ 1822).

“Straddling” Stocks and
Highly Migratory Species

While virtually all members of the
international community accept the
fishery provisions of the Convention as
reflective of customary law, differences
remain over their interpretation and
application, particularly as they relate
to so-called “straddling” stocks and
highly migratory species. This part of
the Commentary will review these pro-
visions in detail, as well as on-going
efforts to resolve the differences that
remain.

“Straddling” Stocks. Although
the Convention does not use the term
“straddling’ stocks,” that term has
come to refer to those stocks described
in article 63(2), which provides that:

Where the same stock or stocks of asso-
ciated species occur both within the
exclusive economic zone and in an area
beyond and adjacent to the zone, the
coastal State and the States fishing for
such stocks in the adjacent area shall
seek, either directly or through appro-
priate subregional or regional
organizations, to agree upon the mea-
sures necessary [or the conservation of
these stocks in the adjacent area.

This provision reflects the need for in-
ternational cooperation in the
conservation of stocks that “straddle”
the line that separates the EEZ from
the high seas beyond. While the Con-
vention recognizes the rights and
responsibilities of the coastal State
with respect to stocks occurring within
its EEZ (article 56), overfishing for the
same stock (or stocks of associated spe-
cies) in the adjacent high seas area can
radically undermine efforts by the
coastal State to exercise those rights
and fulfill those responsibilities.
Article 63(2) obligates the coastal
State and the States fishing for such
stocks in the adjacent area to “seek to
agree” on necessary conservation mea-
sures for these stocks in the adjacent
area. Three features of this provision
are worth noting. First, the coastal
State has the right to participate in the
negotiations contemplated by article
63(2) whether or not it maintains a fish-
ery for the stocks in question either
within its EEZ or in the adjacent high
seas area. Second, the conservation
measures to be negotiated are for ap-

plication only in the adjacent high seas
area, not in the coastal State’s EEZ, al-
though, to be effective, the measures
applied in the two areas should be com-
patible. Finally, article 63(2) leaves
unresolved the question of what hap-
pens when the States concerned have
not been able to agree on necessary
measures. The on-going United Na-
tions Conference on Straddling Fish
Stocks and Highly Migratory Fish
Stocks, discussed below, is presently
grappling with this issue.

While disputes over straddling
stocks in other parts of the world
remain, article 63(2) provided the basis
on which the United States was able
to resolve a conflict over the primary
straddling stock fishery of concern to
it, namely the fishery for the Aleutian
Basin stock of Alaskan pollock. This
pollock stock is a valuable straddling
stock that occurs in the EEZs of both
the United States and the Russian
Federation, as well as in the high seas
area of the Bering Sea, commonly
known as the Donut Hole. Overfishing
for pollock in the Donut Hole by other
States led to a collapse of the stock in
the late 1980s. Relying on article 63(2),
the United States and the Russian
Federation persuaded the fishing
States in question to conclude the Con-
vention on the Conservation and
Management of Pollock Resources in
the Central Bering Sea, which, once it
enters into force, will establish an effec-
tive conservation and management
regime for pollock in the Donut Hole,
consistent with U.S. interests in that
stock as a coastal State.

Highly Migratory Specles. Article
64 of the Convention provides separate
treatment for highly migratory species
(HMS), which are those listed in Annex
I to the Convention. The list includes,
inter alia, tuna and billfish. With re-
spect to HMS, article 64 provides that:

1. The coastal State and other States
whose nationals fish in the region for...
highly migratory species ... shall coop-
erate directly or through appropriate
international organizations with a view
to ensuring conservation and promoting
the objective of optimum utilization of
such species throughout the region,
both within and beyond the exclusive
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economic zone. In regions for which ne
appropriate international organization
exists, the coastal State and other
States whose nationals harvest these
species in the region shall cooperate to
establish such an organization and par-
ticipate in its work.

2. The provisions of paragraph 1
apply in addition to the other provisions
of [Part V of the Convention].

At the time the Convention was
concluded, the United States sharply
disagreed with most other States over
the interpretation of this article. The
predominant view was that HMS are
treated exactly the same as all other
living resources in the sense that they
fall within exclusive coastal State au-
thority in the territorial sea and EEZ
under articles 2 and 56(1)(a), and are
subject to articles 61 and 62. The
United States, however, contended
that article 64, by calling for interna-
tional management of HMS throughout
their migratory range, derogated from
coastal State claims of jurisdiction. Ac-
cording to the U.S. interpretation, a
coastal State would not be permitted,
absent an agreement, to prevent for-
eign vessels from fishing for HMS in its
EEZ.

Effective January 1, 1992, however,
the United States amended the
MFCMA toinclude HMS among all
other species over which it asserts sov-
ereign rights and exclusive fishery
management authority while such spe-
cies occur within the U.S. EEZ (16
U.S.C. § 1812). That amendment also
recognized, at least implicitly, the right
of other coastal States to assert the
same sovereign rights and authority
over HMS within their EEZs. With
this amendment, a long-standing juridi-
cal dispute came to an end.

The end of the juridical dispute has
not rendered article 64 meaningless,
however. While virtually all States
now accept that article 64 does not
derogate from the rights of coastal
States over living resources within
their EEZs, article 64 does require all
relevant States to cooperate in interna-
tional management of HMS throughout
their range, both within and beyond the
EEZ. Article 64 thus differs in this
critical respect from article 63(2), which
obligates relevant States to cooperate

in the establishment of necessary con-
servation measures for “straddling”
stocks only in the high seas area adja-
cent to the EEZ.

State practice has generally fol-
lowed this distinction between
straddling stocks and HMS. For ex-
ample, such tuna treaties as the
International Convention for the Con-
servation of Atlantic Tunas and the
Convention for the Establishment of an
Inter-American Tropical Tuna Com-
mission apply both within and beyond
the EEZs in their respective regions.
Similarly, the International Convention
for the Regulation of Whaling applies
on a global basis, both within and
beyond EEZs. By contrast, the Con-
vention on the Conservation and
Management of Pollock Resources in
the Central Bering Sea and the Con-
vention on Future Multilateral
Cooperation in Northwest Atlantic
Fisheries, both of which regulate fish-
eries for “straddling” stocks, apply only
in the high seas areas adjacent to the
relevant EEZs.

One justification for this distinction
rests on the biological differences be-
tween the two categories of stocks.
Broadly speaking, “straddling” stocks,
such as cod in the Northwest Atlantic
and pollock in the Bering Sea, occur
primarily in the EEZs of a very few
coastal States. Outside the EEZs,
these stocks are fished in relatively dis-
crete areas of the adjacent high seas.
Accordingly, it seems reasonable for
the coastal State “unilaterally” to de-
termine conservation and management
measures applicable in its EEZ, while
the high seas fishing States and the
coastal State(s) jointly develop such
measures applicable in the adjacent ar-
eas.
Most HMS, by contrast, migrate
through thousands of miles of open
ocean. They are fished in the EEZs of
large numbers of coastal States and in
many areas of the high seas. No single
coastal State could adopt effective con-
servation and management measures
for such a stock as a whole. As aresult,
international cooperation is necessary
in the development of such measures
for these stocks throughout their
range, both within and beyond the
EEZ.

The list of HMS contained in Annex
Ito the Convention may not, on the ba-
sis of scientific evidence available
today, reflect most accurately those
marine species that in fact migrate
most widely. The MFCMA also defines
HMS for the purpose of that statute by
listing some, but not all, of the marine
species included in Annex I (16 U.S.C.
§ 1802(14)). The absence of some An-
nex I species from the MFCMA
definition would not prevent the
United States from fulfilling its obliga-
tions under article 64 to cooperate in
developing international regimes for
HMS regulation, however. Indeed,
the MFCMA calls upon the Secretary
of State, in consultation with the Secre-
tary of Commerce, to negotiate agree-
ments to establish such regimes
(16 U.S.C. § 1822(e)).

Finally, although Annex I includes
dolphins and cetaceans among the
listed HMS, this would not prejudice
the provisions of articles 65 and 120,
which preserve the right of coastal
States and the competence of interna-
tional organizations, as appropriate, to
prohibit, limit or regulate the taking of
marine mammals more strictly than
otherwise provided for in the Conven-
tion.

United Nations Conference on
Straddling Fish Stocks and Highly
Migratory Fish Stocks. As noted
above, articles 63(2) and 64 establish,
for “straddling” stocks and HMS, re-
spectively, general obligations for
coastal States and other States whose
nationals fish for these stocks to coop-
erate in conservation and management.
Within the framework of these general
obligations, the international commu-
nity has concluded numerous treaties
and other agreements to regulate fish-
eries for “straddling” stocks and HMS.

The existence of this framework
and of these treaties and agreements
has not resolved all differences regard-
ing the conservation and management
of these species, however. With a view
to resolving these differences, Agenda
21, adopted by the 1992 United Nations
Conference on Environment and
Development, called upon the United
Nations to convene a conference spe-
cifically devoted to this subject. Asthe
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resulting United Nations Conference
on Straddling Fish Stocks and Highly
Migratory Fish Stocks has not yet com-
pleted its work, it would be premature
to speculate on its outcome, except to
say that all participating States have
agreed that any such outcome must be
consistent with the LOS Convention.

Dispute Settlement

The Convention's dispute settlement
provisions, as they apply to fisheries
disputes, reinforce the scheme of the
fishery provisions of the Convention as
a whole. A coastal State need not
submit to binding arbitration or adjudi-
cation any dispute relating to the
exploration, exploitation, conservation,
or management of living resources in
the EEZ, including, for example, its
discretionary powers for determining
the allowable catch. However, such
disputes may, in limited circumstances,
be referred to compulsory but non-
binding conciliation.

Fishing beyond the EEZ is subject
to compulsory, binding arbitration or
adjudication. This will give the United
States an additional means by which to
enforce compliance with the Conven-
tion’s rules relating to the conservation
and management of living marine re-
sources and measures required by
those rules, including, for example, the
prohibition in article 66 on high seas
salmon fishing, the application of ar-
ticles 63(2) and 116 in the Central
Bering Sea in light of the new Pollock
Convention, and the application of ar-
ticles 66, 116 and 192 in light of the
United Nations General Assembly
Resolutions creating a moratorium on
large-scale high seas driftnet fishing.

Neither the Convention’s dispute
settlement provisions nor any of its
other provisions, however, limit the
ability of the United States to use other
means, including trade measures, pro-
vided under U.S. law to promote
compliance with environmental and
conservation norms and objectives.

The dispute settlement provisions
as they relate to living marine re-
sources are discussed more fully below
in the section on dispute settlement.

THE CONTINENTAL SHELF
(Article 56(1); Part Vi, Articles 76-
78, 80-80, 85; Annex il; Final Act,
Annex II)

Part V1 of the Convention, together
with other related provisions on the
continental shelf, secures for the
coastal State exclusive control over the
exploration and exploitation of the
natural resources, including oil and gas,
of the sea-bed and its subsoil within 200
miles of the coastal baselines and to the
outer edge of the geological continental
margin where the margin extends be-
yond 200 miles.

United States interests are well
served by the Convention’s provision
for exclusive coastal State control over
offshore mineral resources to the outer
edge of the continental margin. In ad-
dition, the Convention’s standards and
procedures for delimiting the outer
edge of the margin will help avoid un-
certainty and disagreement over the
maximum extent of coastal State conti-
nental shelf jurisdiction. The resulting
clarity advances both the resource
management and commercial interests
of the United States, as well as its in-
terests in stabilizing claims to maritime
jurisdiction by other States.

In order to provide necessary legal
certainty with respect to coastal State
control over exploration and develop-
ment activities on the continental
margin beyond 200 miles, the Conven-
tion sets forth detailed criteria for
determining the outer edge of the mar-
gin. In addition, it provides for
establishment of an expert body, the
Commission on the Limits of the Conti-
nental Shelf, to provide advice and
recommendations on the application of
these criteria.

Only a limited number of coastal
States, including the United States,
have significant areas of adjacent conti-
nental margin that extend beyond 200
miles from the coast. Many States pre-
ferred a universal limit at 200 miles for
all. The Convention balances the ex-
tension of coastal State control over the
natural resources of the continental
margin seaward of 200 miles with a
modest obligation to share revenues

from successful minerals development
seaward of 200 miles. The potential eco-
nomic benefits of these resources to the
coastal State greatly exceed any lim-
ited revenue sharing that may occur in
the future.

The Concept of the
Continental Shelf

From a geological perspective, the con-
tinental shelf is only one part of the
submerged prolongation of land terri-
tory offshore. It is the inner-most of
three geomorphological areas—the con-
tinental slope and the continental rise
are the other two—defined by changes
in the angle at which the sea-bed drops
off toward the deep ocean floor. The
shelf, slope and rise, taken together,
are geologically known as the continen-
tal margin (see Figure 2). Worldwide,
there is wide variation in the breadths
of these areas.

National claims to the continental
shelf in modern times date from Presi-
dent Truman’s 1945 Proclamation on
the Continental Shelf, by which the
United States asserted exclusive sov-
ereign rights over the resources of the
continental shelf off its coasts. The
Truman Proclamation specifically
stated that waters above the continen-
tal shelf were to remain high seas and
that freedom of navigation and over-
flight were not to be affected
(Presidential Proclamation No. 2667,
Sept. 28, 1945, 3 CFR 67 (194348
Comp.)).

Differing interpretations and appli-
cation of concepts underlying the
Truman Proclamation led to interna-
tional efforts to develop a more precise
definition of the continental shelf. The
first result of these efforts was the
Continental Shelf Convention that
emerged from the First United Nations
Conference on the Law of the Sea in
1958. It provides that the continental
shelf refers to:

the sea-bed and subsoil of the subma-
rine areas adjacent to the coast but
outside the area of the territorial sea, to
a depth of 200 meters or, beyond that
limit, to where the depth of the
superjacent waters admits of the exploi-
tation of the natural resources of the
said areas.
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The “exploitability criterion” of the
Continental Shelf Convention, how-
ever, itself created considerable
uncertainty as to how far seaward a
country was entitled to exclusive rights
over the resources of the shelf.

The 1982 Convention discards this
definition of the continental shelf in fa-
vor of expanded objective limits and a
method for establishing their perma-
nent location. This change was
designed to accommodate coastal State
interests in broad control of resources
and in supplying the certainty and sta-
bility of geographic limits necessary to
promote investment and avoid dis-
putes.

Definition of the Continental Shelf

Article 76(1) of the Convention defines
the continental shelf as follows:

The continental shelf of a coastal State
comprises the sea-bed and subsoil of the
submarine areas that extend beyond its
territorial sea throughout the natural
prolongation of its land territory to the
outer edge of the continental margin, or
to a distance of 200 nautical miles from
the baselines from which the breadth of
the territorial sea is measured where
the outer edge of the continental margin
does not extend up to that distance.

This definition allows any coastal
State, regardless of the sea floor fea-
tures off its shores, to claim a 200-mile
continental shelf. This is consistent
with the provisions of articles 56 and
57, which include among the rights of a
coastal State within its EEZ sovereign
rights for exploring and exploiting non-
living resources of the sea-bed and its
subsoil.

The effect is to give coastal States
whose physical continental margins
extend less than 200 miles from the
coast sovereign rights over the natural
resources of the sea-bed and subsoil up
to the 200-mile limit. This is of particu-
lar importance in those parts of the
United States with a narrow continen-
tal margin, such as areas off the Pacific
coast, Hawaii, the Commonwealths of
Puerto Rico and of the Northern
Mariana Islands, and most other is-
lands comprising U.S. territories and
possessions.

Rights and Dutles

The coastal State’s rights under Part
VI over the natural resources of the
continental shelf exist independent of
any action by the coastal State, and ap-
ply whether or not the coastal State
has declared an EEZ. Article 77 reiter-
ates that the coastal State has
sovereign rights over the continental
shelf for the purpose of exploring it and
exploiting its natural resources. The
sovereign rights of the coastal State
are balanced with provisions protecting
the freedom of navigation and the other
rights and freedoms of other States
from infringement or unjustifiable in-
terference by the coastal State. Under
article 78, rights of the coastal State
over the continental shelf do not affect
the legal status of the superjacent wa-
ters or of the airspace above those
waters.

The right of all States to lay subma-
rine cables and pipelines on the
continental shelf is specifically pro-
tected by article 79, which is discussed
above in the section on the high seas.

Several articles enumerate specific
rights of the coastal State regarding ac-
tivities on the continental shelf. Those
relating to artificial islands, installa-
tions and structures (article 80) are the
same as the rights in article 60 already

discussed in connection with the EEZ.
Drilling for all purposes (article 81),
and tunnelling (article 85) are under
coastal State control. The provisions
of article 83 on delimitation are dis-
cussed below in the section of this
Commentary on maritime boundary
delimitation.

Limits of the Continental Shelf
Beyond 200 Miles (Article 76)

Definltion. Paragraphs 3-7 of article 76
provide a detailed formula for deter-
mining the extent of the continental
shelf of a coastal State, based on the
definition in paragraph 1, where its
continental margin extends beyond 200
miles from the coast. Although this
formula uses certain geological con-
cepts as points of departure, its object
is legal not scientific. It is designed to
achieve reasonable certainty consistent
with relevant interests and its effect is
to place virtually all sea-bed hydrocar-
bon resources under coastal State
jurisdiction.

The formula provides two alterna-
tive methods for determining the outer
edge of the continental margin (para-
graph 4). The first is based on the
thickness of sedimentary rock (rock
presumed to be of continental origin).
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Figure 2. Profile of the Continental Margin

Reproduced by permission from University of Virginia Center for Oceans Law and Policy. United Nations
Convention on the Law of the Sea 1982: A Commentary, vol. Il, page 877 (Nandan & Rosenne eds. 1993}.
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The limits of the margin are to be fixed
by points at which the thickness of
sedimentary rock “is at least 1 percent
of the shortest distance from such point
to the foot of the continental slope.”
(Thus, if at a given point beyond 200
miles from the baseline, the sediment
thickness is 3 kilometers, then that
point could be as much as 300 kilome-
ters seaward of the foot of the
continental slope.)

The second alternative is to fix the
outer limits of the margin by points
that are not more than 60 miles from
the foot of the continental slope.

These alternative methods are sub-
ject to specific qualifications to ensure
that their application does not produce
unintended results.

First, the continental margin does
not include the deep ocean floor with its
ocean ridges (paragraph 3).

Second, the outer limit of the conti-
nental margin may not extend beyond
350 miles from the coast or 100 miles
from the 2,500 meter isobath, which-
ever is further seaward (paragraph 5).
This provision is neither an extension
of the 200-mile limit in paragraph 1 nor
an alternative definition of the conti-
nental margin and its outer edge
contained in paragraph 4. It applies
only to areas where the outer edge of
the continental margin, determined in
accordance with either of the methods
specified in paragraph 4, might other-
wise be located seaward of both of the
limits contained in paragraph 5.

Third, notwithstanding the exist-
ence of alternative maximum limits in
paragraph 5, the outer limit of the con-
tinental shelf shall not exceed 350 miles
from the coast on submarine ridges,
provided that this limitation on the use
of either alternative limit set forth in
paragraph 5 does not apply “to subma-
rine elevations that are natural
components of the continental margin,
such as its plateaux, rises, caps, banks
and spurs” (paragraph 6).

The United States understands that
features such as the Chukehi plateau
and its component elevations, situated
to the north of Alaska, are covered by
this exemption, and thus not subject to
the 350-mile limitation set forth in
paragraph 6. Because of the potential
for significant oil and gas reserves in

the Chukchi plateau, it is important to
recall the U.S. statement made to this
effect on April 3, 1980 during a Plenary
session of the Third United Nations
Conference on the Law of the Sea,
which has never given rise to any con-
trary interpretation. In the statement,
the United States representative ex-
pressed support for the provision now
set forth in article 76(6) on the under-
standing that it is recognized that
features such as the Chukchi plateau
situated to the north of Alaska and its
component elevations cannot be consid-
ered a ridge and are covered by the last
sentence of paragraph 6.

For the United States, the conti-
nental shelf extends beyond 200 miles
in a variety of areas, including notably
the Atlantic coast, the Gulf of Mexico,
the Bering Sea and the Arctic Ocean.
Other States with broad margins in-
clude Argentina, Australia, Brazil,
Canada, Iceland, India, Ireland, Mada-
gascar, Mexico, New Zealand, Norway,
the Russian Federation and the United
Kingdom.

Delineation. Article 76, para-
graphs 7-10, deal with the delineation
of the outer limits of the continental
shelf. For reasons of simplicity and
certainty, limits beyond 200 miles are
to be delineated by straight lines no
longer than 60 miles connecting fixed
points defined by coordinates of lati-
tude and longitude (paragraph 7).
Coastal States with continental shelves
extending beyond 200 miles are to pro-
vide information on those limits to
the Commission on the Limits of the
Continental Shelf, an expert body
established by Annex II to the Con-
vention. The Commission is to make
recommendations to coastal States on
these limits. The coastal State is not
bound to accept these recommenda-
tions, but if it does, the limits of the
continental shelf established by a
coastal State on the basis of these rec-
ommendations are final and binding on
all States Parties to the Convention
and on the International Sea-bed Au-
thority.

Article 76(9) requires the coastal
State to deposit with the Secretary-
General of the United Nations the
relevant charts and data permanently

describing the outer limits of its conti-
nental shelf both at and beyond 200
miles. This promotes stability and pre-
dictability for investors and minimizes
disputes.

Commission on the Limits
Of the Continental Shelf (Annex H)

The Commission on the Limits of

the Continental Shelf is to consist of

21 members, who are to be expertsin
geology, geophysics or hydrography,
but may only be nationals of States
Parties. A coastal State that intends
to establish its continental shelf beyond
200 miles is required by Annex 1],
article 4 to provide particulars of those
limits to the Commission with support-
ing scientific and technical data no later
than 10 years following entry into force
for it of the Convention. In some cases,
fiscal and technical limitations may
mean that this submission merely be-
gins a process that the coastal State
will wish to augment with further
study and data before the Commission
makes its recommendations.

The Commission is authorized to
make recommendations on the outer
limits of the continental shelf beyond
200 miles. Such recommendations on
the submission are prepared by a
seven-member subcommission and ap-
proved by a two-thirds majority of
Commission members (Annex 11, ar-
ticles 5 and 6). If the coastal State
agrees, the limits of the continental
shelf established by the coastal State
on the basis of these recommendations
are final and binding (article 76(8)),
thus providing stability to these claims
which may not be contested.

In the case of disagreement by the
coastal State with the recommenda-
tions of the Commission, Annex I,
article 8 requires the coastal State,
within a reasonable time, to make a
revised or new submission to the Com-
mission.

The Commission is designed to pro-
vide a mechanism to prevent or reduce
the potential for dispute and uncer-
tainty over the precise limits of the
continental shelf where the continental
margin extends beyond 200 miles. The
process is not adversarial, and the In-
ternational Sea-bed Authority plays no
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part in determining the outer limit of
the continental shelf. Ultimate respon-
sibility for delimitation lies with the
coastal State itself, subject to safe-
guards against exaggerated claims.
The procedures of the Commission are
structured to provide incentives to en-
sure that recommendations are not
made that are likely to be rejected by
the coastal State. For example, if re-
quested, the Commission may aid the
coastal State in preparing its data for
submission.

Annex II provides for the election
of the Commission within 18 months of
the entry into force of the Convention.
Because the continental shelf of the
United States extends beyond 200
miles in areas of potential oil and gas
reserves, because of its interest in con-
solidating the rights of coastal States
over their reserves, as well in discour-
aging exaggerated claims to offshore
jurisdiction, it is important for the
United States to become party as early
as possible in order to be able to par-
ticipate in the selection of the members
of the Commission, as well as to nomi-
nate U.S. nationals for election to the
Commission.

The Commission plays no role in the
question of delimitation between oppo-
site or adjacent States.

Revenue Sharing (Articie 82).
Article 82(1) provides that coastal
States shall make payments or contri-
butions in kind in respect of exploit-
ation of the non-living resources of the
continental shelf beyond 200 miles from
the coastal baselines. The choice be-
‘ween “payments” and “contributions
in kind” is left to the coastal State,
which normally can be expected to
elect to make payments.

No revenue sharing is required dur-
ing the first five years of production at
any given site (article 82(2)). Thereaf-
ter, payments and contributions are to
be made with respect to all production
at that site. From the sixth to the
twelfth year of production, the pay-
ment or contribution is to be made at
the rate of one per cent per year of the
value or volume of production at the
site, increasing annually by one per
cent. After the twelfth year, the rate
remains at seven per cent.

The requisite payments are a small
percentage of the value of the re-
sources extracted at the site. That

value is itself a small percentage of the
total economic benefits derived by the
coastal State from offshore resources
development. Article 82(3) exemptsa
small category of developing States
from making payments or contributions
in kind. Payments are to be distributed
by the Authority to States Parties on
the basis of criteria for distribution set
out in article 82(4). These funds are
distinct from, and should not be con-
fused with, the Authority’s revenues
from deep mining operations under
Part X1. They may not be retained or
used for purposes other than distribu-
tion under article 82, paragraph 4.

Revenue sharing for exploitation of
the continental shelf beyond 200 miles
from the coast is part of a package that
establishes with clarity and legal cer-
tainty the control of coastal States over
the full extent of their geological conti-
nental margins. At this time, the
United States is engaged in limited ex-
ploration and no exploitation of its
continental shelf beyond 200 miles from
the coast. At the same time, the
United States is a broad margin State,
with significant resource potential in
those areas and with commercial firms
that operate on the continental shelves
of other States. On balance, the pack-
age contained in the Convention,
including revenue sharing at the mod-
est rate set forth in article 82, clearly
serves United States interests.

Statement of Understanding Con-
cerning a Specific Method To Be
Used In Establishing the Outer Edge
of the Continental Margin (Annex II
to the Final Act). Annex II to the Fi-
nal Act contains the Statement of
Understanding adopted by the Third
United Nations Conference on the Law
of the Sea that addresses the unusual
geographic circumstances involved in
determining the outer edge of the con-
tinental margin of Sri Lanka and India
in the southern part of the Bay of
Bengal.

This Statement of Understanding
bears upon the interpretation and ap-
plication of the Convention, but is not
part of the Convention as adopted by
the Conference and submitted for the
advice and consent of the Senate.

Domestic Legislation

The principal U.S. legislation govern-
ing the U.S. continental shelf is
contained in the Submerged Lands Act
of 1953, as amended, 43 U.S.C. §1301

et seq., and the Outer Continental Shelf
Lands Act of 1953, as amended, 43
U.S.C. §1331 et seq.

DEEP SEA-BED MINING
(Part Xi and Agreement on
Implemeritation of Part XI;
Annexes Il and IV)

Part XI and Annexes IIT and IV to the
Convention (Part XI) and the Agree-
ment Relating to the Implementation
of Part XI of the United Nations Con-
vention on the Law of the Sea of 10
December 1982 (Agreement) establish
the legal regime governing exploration
and exploitation of mineral resources of
the deep sea-bed beyond coastal State
Jjurisdiction (sea-bed mining regime).

Flaws in Part XI caused the United
States and other industrialized States
not to become parties to the Conven-
tion. The unwillingness of industri-
alized States to adhere to the Conven-
tion unless its sea-bed mining
provisions were reformed led the Sec-
retary-General of the United Nations,
in 1990, to initiate informal consulta-
tions aimed at achieving such reform
and thereby promoting widespread ac-
ceptance of the Convention. These
consultations resulted in the Agree-
ment, which was adopted by the United
Nations General Assembly on July 28,
1994 by a vote of 121 (including the
United States) in favor with 0 opposed
and 7 abstentions. As of September 8,
1994, 50 countries had signed the
Agreement, including the United
States (subject to ratification). More
are expected to follow.

The objections of the United States
and other industrialized States to Part
XI were that:

¢ It established a structure for ad-
ministering the sea-bed mining regime
that did not accord industrialized
States influence in the regime commen-
surate with their interests;

¢ It incorporated economic prin-
ciples inconsistent with free market
philosophy; and
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o Its specific provisions created nu-
merous problems from an economic and
commercial policy perspective that
would have impeded access by the
United States and other industrialized
countries to the resources of the deep
sea-bed beyond national jurisdiction.

The decline in commercial interest
in deep sea-bed mining, due to rela-
tively low metals prices over the last
decade, created an opening for reform
of Part X1. This waning interest and
resulting decline in exploration activity
led most States to recognize that the
large bureaucratic structure and de-
tailed provisions on commercial
exploitation contained in Part XI were
unnecessary. This made possible the
negotiation of a scaled-down regime to
meet the limited needs of the present,
but one capable of evolving to meet
those of the future, coupled with gen-
eral principles on economic and
commerecial policy that will serve as the
basis for more detailed rules when in-
terest in commercial exploitation
reemerges.

The waning of the Cold War and
the increasing tendency by nations in
Eastern Europe and the developing
world to embrace market principles
gave further impetus to the effort to
reform Part XI. These factors led the
States that had historically supported
Part X1 to accept the need for reform.
Finally, the 60th ratification of the Con-
vention on November 16, 1993, made it
apparent that a failure to reform Part
X1 before the entry into force of the
Convention on November 16, 1994,
could jeopardize the future of the en-
tire Convention and seriously impede
future efforts to exploit mineral re-
sources beyond national jurisdiction.

The Agreement fully meets the ob-
jections of the United States and other
industrialized States to Part XI. The
discussion that follows describes the
sea-bed mining regime of the Conven-
tion and the changes that have been
made by the Agreement. The legal re-
lationship between the Convention and
the Agreement is then considered, as
well as the provisional application of
the Agreement.

The Sea-bed Mining Regime

Scope of the Regime. The sea-bed
mining regime applies to “the Area,”
which is defined in article 1 of the Con-
vention to mean the sea-bed and ocean
floor and subsoil thereof, beyond the
limits of national jurisdiction. The
Area is that part of the ocean floor sea-
ward of coastal State jurisdiction over
the continental shelf, that is, beyond
the continental margin or beyond 200
miles from the baseline from which the
breadth of the territorial sea is mea-
sured where the margin does not
extend that far. It comprises approxi-
mately 60 percent of the sea-bed.

The sea-bed mining regime governs
mineral resource activities in the Area.
Article 1(8) defines “activities in the
Area” as al] activities of exploration
for or exploitation of the mineral re-
sources of the Area. Those resources
are all solid, liquid or gaseous mineral
resources on or under the sea-bed.
Prospecting, however, does not require
prior authorization, but may be subject
to general regulation.

Common Heritage of Mankind.
Article 136 provides that the Area and
its resources are the common heritage
of mankind. This principle reflects the
fact that the Area and its resources are
beyond the territorial jurisdiction of
any nation and are open to use by all in
accordance with commonly accepted
rules.

This principle has its roots in politi-
cal and legal opinion dating back to the
earliest days of the Republic. Presi-
dent John Adams stated that “the
oceans and its treasures are the com-
mon property of all men.” With respect
to the sea-bed in particular, President
Lyndon Johnson declared that “we
must ensure that the deep seas and the
ocean bottoms are, and remain, the
legacy of all human beings.” The
United States joined in the adoption,
by consensus, of the United Nations
General Assembly Resolution 2749
(XXV)1970), which set forth this prin-
ciple. The Deep Seabed Hard Mineral
Resources Act of 1980 (30 U.S.C. § 1401
et seq.YDSHMRA) incorporated this
principle into U.S. law.

For reasons of national security,
the United States has also supported
this principle to ensure that the deep
sea-bed is not subject to national ap-
propriation, which could lead to
confrontation or impede the mobility or
operations of U.S. armed forces. Ar-
ticle 137, like the DSHMRA, advances
these interests by providing that no
State shall claim or exercise sover-
eignty over any part of the Area or its
resources or recognize such claims by
others.

In furtherance of this principle,
article 141 declares the Area to be open
to use by all States. Only mining activi-
ties are subject to regulation by the
International Sea-bed Authority (dis-
cussed below). Other activities on the
deep sea-bed, including military activi-
ties, telecommunications and marine
scientific research, may be conducted
freely in accordance with principles of
the Convention pertaining to the high
seas, including the duty to have reason-
able regard to other uses.

Part XI, as modified by the Agree-
ment, gives specific meaning to the
common heritage principle as it applies
to the mineral resources of the sea-bed
beyond coastal State jurisdiction. It is
worth noting that the Agreement, by
restructuring the sea-bed mining re-
gime along free market lines, endorses
the consistent view of the United
States that the common heritage prin-
ciple fully comports with private
economic activity in accordance with
market principles.

Administration of the Regime

International Sea-bed Authorlty. To
administer the sea-bed mining regime,
articles 156-7 of the Convention estab-
lish a new international organization,
the International Sea-bed Authority
(Authority). Article 158 establishes
the three principal organs of the Au-
thority: the Assembly, the Council and
the Secretariat. In addition, as subsid-
iary organs to the Council, article 163
creates a Legal and Technical Com-
mission. Section 9 of the Annex to the
Agreement adds a Finance Committee.
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Article 163 of the Convention also
provides for an Economic Planning
Commission. However, section 1(4) of
the Annex to the Agreement conditions
the establishment of the Commission
on a future decision by the Council and,
for the time being, delegates its func-
tions to the Legal and Technical
Commission.

With the exception of the Secre-
tariat, all of these organs consist of
representatives whose salaries and ex-
penses are paid by their own States.

Assembly. The Assembly pro-
vided for in articles 159-160 of the
Convention is a plenary body of all
members of the Authority. Its main
specific functions are to elect the Coun-
cil, to elect a Secretary-General, to
assess contributions, to give final ap-
proval to rules and regulations and to
the budget, and to decide on the shar-
ing of revenues to the Authority from
mining.

Because of the size of the Assem-
bly, and because its composition and
voting rules do not necessarily ensure
adequate protection for all relevant in-
terests, the Convention and the
Agreement provide that the important
decision-making functions of the As-
sembly are exercised concurrently
with, or are based on the recommenda-
tions of, the Council or the Finance
Committee, or both.

Councll. The Council is the execu-
tive body of the Authority and as such
is primarily responsible for the admin-
istration of the sea-bed mining regime.
Article 161 provides that the Council is

‘0 be composed of 36 members, four
from the major consumers of minerals,
four from the largest investors in deep
sea-bed mining, four from major land-
based producers of minerals, six to
represent various interests among de-
veloping countries, and the remaining
18 to achieve overall equitable geo-
graphic distribution.

The primary functions of the Coun-
cil, outlined in article 161, are to
supervise the implementation of the
sea-bed mining regime, to approve
plans of work for exploration or exploi-
tation of mineral resources, to oversee
compliance with approved plans of
work, to adopt and provisionally apply
rules and regulations pending final ap-

proval by the Assembly, to nominate
candidates for Secretary-General of the
Authority, and to make recommenda-
tions to the Assembly on subjects upon
which the Assembly must make deci-
sions.

Part X1 requires the Assembly to
make many of its decisions on the basis
of recommendations from the Council.
Section 3(4) of the Annex to the Agree-
ment expands this requirement to
cover virtually all decisions of the As-
sembly and further provides that, if the
Assembly disagrees with a Council rec-
ommendation, it must return the issue
to the Council for further consider-
ation.

Legal and Technical Commis-
slon. The Legal and Technical
Commission is a fifteen-member body
of technical experts elected by the
Council. Under article 165, its primary
functions are to review and make rec-
ommendations to the Counci} on the
approval of plans of work, to prepare
draft rules and regulations, to direct
the supervision of activities pursuant
to approved plans of work, to prepare
environmental assessments and recom-
mendations on protection of the marine
environment and to monitor the envi-
ronmental impacts of activities in the
Area.

Economic Planning Commission.
Like the Legal and Technical Commis-
sion, the Economic Planning Commis-
sion was to be a fifteen-member techni-
cal body. As noted above, the Eco-
nomic Planning Commission will not be
established in the near term; its fune-
tions will be performed by the Legal
and Technical Commission. Those
functions, defined in article 164, are
mainly to review trends and factors af-
fecting supply, demand and prices for
minerals derived from the Area and to
make recommendations on assistance
to developing States that are shown to
be adversely affected by activities in
the Area (see discussion of the assis-
tance fund below). The fact that such
questions will not arise until commer-
cial mining takes place made it
reasonable to defer the Commission’s
establishment.

Finance Committee. In response
to proposals by the United States and
other industrialized States, section 9
of the Annex to the Agreement estab-
lishes a Finance Committee. Section
9(3) requires the Committee to include
the five largest contributors to the
budget until such time that the Author-
ity generates sufficient funds for its
administrative expenses by means
other than assessed contributions.
Section 3(7) provides that decisions of
the Council and the Assembly having
financial or budgetary implications
shall be based on recommendations of
the Finance Committee, which must be
adopted by consensus.

The Functional-Evolutionary
Approach

One of the major themes in the negotia-
tions that led up to the Agreement was
the need for the Authority to be cost-
effective. While this was a prime
concern of industrialized States, it also
had broad support among developing
countries. Sections 1(2) and (3) of the
Annex to the Agreement accordingly
stipulate that the establishment of the
Authority and its organs, and the fre-
quency, duration and scheduling of
meetings, are to be governed by the ob-
jective of minimizing costs while
ensuring that the Authority evolves in
keeping with the functions it must per-
form.

Thus, as noted above, the Economic
Planning Commission will not be estab-
lished until a future decision of the
Council, or the approval of a plan of
work for commercial exploitation. In
addition, sections 1(4) and (5) of the An-
nex to the Agreement identify the
specific early functions on which the
Authority should concentrate prior to
commercial mining. These functions
largely relate to approving plans of
work for existing mining claims, moni-
toring compliance, keeping abreast of
trends in the mining industry and
metal markets, adopting necessary
rules and regulations relevant to vari-
ous stages of mining as interest
emerges, promoting marine scientific
research, and monitoring scientific and
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technical developments (particularly
related to protection of the environ-
ment).

The evolutionary approach also un-
derlies the decision to postpone the
elaboration of very specific rules to
govern sea-bed mining until the inter-
national community better understands
the nature of mining activities likely to
occur on a commercial scale. Instead,
the Agreement establishes a series of
broad reforms based on free market
principles that will serve as the basis
for more specific rules at an appropri-
ate time. Significant improvements to
the decision-making structure of the
Authority, discussed below, made it
possible for the United States and
other industrialized States to have con-
fidence that such rules and regulations
will protect their interests.

Acquisition of Mining Rights

Article 153 and Annex III to the Con-
vention govern the system for
acquiring mining rights.

Prospecting. Article 2 of Annex
I1I to the Convention does not require
prior approval for prospecting. How-
ever, prospectors must submit a
written undertaking to comply with the
Convention. Prospecting, which may
be conducted simultaneously by more
than one prospector, does not confer
any rights with respect to the re-
sources.

Exploration and Exploltation.
Article 153 and article 3 of Annex III
provide that exploration and exploita-
tion activities may be conducted by
States Parties or entities sponsored by
States Parties. The applicant submits a
written plan of work that upon ap-
proval will take the form of a contract
between the applicant and the Author-
ity.

Under article 4 of Annex I1], enti-
ties shall be qualified if they meet
standards for nationality, control and
sponsorship set forth in article
153(2)(b), as well as other general stan-
dards related to technical and financial
capabilities and to their performance
under previous contracts.

Protection of the Marine Environ-
ment. Article 145 and Annex III,
article 17 of the Convention provide for
the adoption of rules, regulations and
procedures by the Council to ensure ef-
fective protection of the marine
environment from harmful effects of
deep sea-bed mining activity.

Article 162 also authorizes the
Council to disapprove areas for exploi-
tation where there is a risk of serious
harm from mining activities already
underway.

Section 1(7) of the Annex to the
Agreement strengthens these require-
ments by requiring that all applications
for approval of plans of work shall be
accompanied by an assessment of the
potential environmental impacts of the
proposed activities and a program for
oceanographic and baseline environ-
mental studies. Section 1(5)(g) of the
Annex to the Agreement also requires
the Authority to adopt rules, regula-
tions and procedures on marine
environmental protection as part of its
early functions prior to the approval of
the first plan of work for exploitation.

Application Fees. Article 13, para-
graph 2 of Annex III to the Convention
provides for an application fee of
U.S.$500,000. Section 8(3) of the An-
nex to the Agreement requires instead
a U.8.$250,000 fee for each phase (i.e.,
exploration or exploitation). If the fee
exceeds the cost incurred in processing
the application, the Authority is re-
quired to refund the difference to the
applicant.

Approval of Applications. The
Authority shall review and approve
plans of work on a first-come first-
served basis. Special decision-making
procedures apply to the approval of
plans of work. Under article 165(2), the
Legal and Technical Commission shall
review applications and make recom-
mendations to the Council on the
approval of plans of work. The Com-
mission is required to base its
recommendations on whether the appli-
cant meets the financial and technical
qualifications mentioned above,
whether its proposed plan of work oth-
erwise meets the rules and regulations
adopted by the Council, and whether
the applicant has included undertak-
ings to comply with the Convention and

with rules, regulation and procedures
adopted pursuant thereto. Decisions
by the Commission are taken by a
simple majority of its fifteen members.

If the Legal and Technical Commis-
sion recommends approva! of a plan of
work, section 3(1) of the Annex to the
Agreement requires the Council to ap-
prove the plan of work within 60 days,
unless the Council decides otherwise by
a two-thirds majority of its members,
including a majority of the members
present and voting in each of its cham-
bers. The effects of this provision are
to require the Council to act in a timely
manner and to allow two members of
either the consumer or investor cham-
bers of the Council to ensure that such
a plan of work is approved. If the Com-
mission recommends against approval
of an application, the Council can nev-
ertheless approve the application based
on its normal decision-making proce-
dures for issues of substance.

Security of Tenure—Priority of
Right. Section 1(9) of the Agreement
requires the Authority to approve
plans of work for exploration for a
period of 15 years. At the end of this
period, an applicant must apply for
approval of a plan of work for exploita-
tion. If, however, the applicant can
demonstrate that circumstances be-
yond its control prevent completion of
the work necessary to move to exploi-
tation, or that commercial circum-
stances do not justify proceeding to
exploitation, the Authority must ex-
tend the approved pian of work for
exploration in additional five-year
increments at the request of the con-
tractor.

Under article 16 of Annex III to the
Convention, approved plans of work
shall accord the contractor exclusive
rights in the area covered by the plan
of work in respect of a specific category
of resources. Article 10 of Annex III
provides that an approved plan of work
for exploration confers a priority of
right on the applicant for approval of 2
plan of work for exploitation in the
same area. The priority may be with-
drawn for unsatisfactory performance.
However, section 1(13) of the Annex to
the Agreement requires unsatisfactory
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performance to be judged on the basis
of a failure to comply with the terms of
an approved plan of work notwith-
standing written warnings by the
Authority.

Article 19 of Annex III provides
that contracts cannot be revised except
by consent of both parties (i.e., the ap-
plicant and the Authority).

Applications by Pioneer Inves-
tors. A special procedure exists for
grandfathering into the sea-bed mining
regime the mining sites of enterprises
that have conducted substantial activi-
ties prior to the entry into force of the
Convention. This procedure applies to
entities from Japan, the Russian Fed-
eration, France, China, India, Eastern
Europe and South Korea that have reg-
istered sites with the Preparatory
Commission for the International Sea-
bed Authority and for the International
Tribunal for the Law of the Sea
(Prepcom) in accordance with Resolu-
tion II of the Final Act of the Third
United Nations Conference on the Law
of the Sea. The same procedure also
applies to the sites of the mining con-
sortia that have been licensed under
the sea-bed mining laws of the United
States, Germany or the United King-
dom.

Section 1(6)(a)(ii) of the Annex to
the Agreement allows entities that
have already registered sites with the
Prepcom 36 months to file for the ap-
proval of a plan of work under the
Convention without jeopardy to their
rights to the mine site. When they file
an application, and accompany it with
the certificate of compliance recently
issued by the Prepcom, it will be ap-
proved by the Authority, provided that
it conforms to the rules, regulations
and procedures of the Authority.

With regard to consortia licensed
by the United States, Germany or
the United Kingdom, section 1(6)(2)(i)
of the Annex to the Agreement pro-
vides that they will be considered to
have met the financial and technical
qualifications necessary for approval of
a plan of work if their sponsoring State
certifies that they have expended
U.S.$30,000,000 in research and explo-
ration activities and have expended no
less than 10 percent of that amount in
the location, survey and evaluation of

the area referred to in the plan of work.

All three of the consortia with current
exploration permits issued pursuant to
the DSHMRA meet this standard. In
addition, section 1(6)(a)(iii) provides
that, in keeping with the principle of
non-diserimination, the contracts with
these consortia “shall include arrange-
ments which shall be similar to and no
less favorable than those agreed with”
any pioneer investor registered by the
Prepcom.

Reserved Areas. Applicants for
exploration rights under the Conven-
tion must set aside reserved areas for
possible future use by the Enterprise
(an arm of the Authority that, under
certain circumstances, may undertake
mining activity in its own right). Ar-
ticle 8 of Annex I1I to the Convention
requires that each application cover an
area sufficiently large and of sufficient
value to allow for two mining opera-
tions. The applicant is responsible for
dividing the area into two parts of
equal estimated value. The Authority
must then designate one of the areas to
be reserved for future use by the En-
terprise and the other to be reserved
for the applicant.

Section 2(5) of the Annex to the
Agreement modifies articles 8 and 9 of
Annex III to the Convention to take
into account the fact that the Enter-
prise, if it begins to undertake mining
activity, will operate through joint ven-
tures and to allow an applicant to
participate in the exploration and de-
velopment of a reserved area that it
prospected. Under section 2(5), the
miner that contributed the area has the
first option to enter into a joint venture
with the Enterprise for the exploration
and exploitation of that area. Further-
more, if the Enterprise does not submit
an application for approval of a plan
of work for the reserved area within
15 years of the date on which that area
was reserved, or the date on which
the Enterprise becomes operational,
whichever is later, the miner that con-
tributed the area can apply to exploit it
if the miner makes a good faith offer to
include the Enterprise as a joint ven-
ture partner.

The pioneer investors that regis-
tered their claims with the Prepcom
complied with this obligation at the

time of registration. However, the
areas registered by some pioneer in-
vestors (i.e., Japan, France and the
Russian Federation) were not large
enough to provide a reserved area.
After some negotiation, the Prepcom
allowed these pioneer investors collec-
tively to reserve a single site and to
self-select a major portion of the area
they retained. If U.S.-licensed consor-
tia confronted practical problems in
registering claims with the Authority,
they would be entitled to “no less fa-
vorable treatment” under section
1(6)(a)(iii) of the Annex to the Agree-
ment.

Compliance. Article 153(4) of the
Convention requires the Authority to
exercise such control as is necessary to
ensure compliance with the Conven-
tion, rules and regulations adopted by
the Council, and approved plans of
work. In addition, article 4(4) of Annex
III and article 139 pfovide that States
Parties are also responsible for ensur-
ing compliance by the nationals or
enterprises they sponsor. However, a
State Party will not be liable for dam-
age caused if it has taken reasonable
measures within the framework of its
legal system to ensure compliance by
persons or entities under its jurisdic-
tion.

Decision-making

As noted above, decision-making was
one of the key areas of concern for the
United States and other industrialized
States in the reform of Part XI. In par-
ticular, the United States objected to
the absence of a guaranteed seat in the
36-member Council, to the possibility
that the Assembly could dominate deci-
sions within the Authority (discussed
above) and to the fact that industrial-
ized countries did not have influence on
the Council commensurate with their
interests.

U.S. Seat. The United States is
now guaranteed a seat on the Council
in perpetuity. Section 3(15) of the An-
nex to the Agreement provides that
the consumer chamber in the Council
shall include the State that, upon the
entry into force of the Convention, has
the largest economy in terms of gross
domestic product.
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Decisions by the Council.
Because the requirements for repre-
sentation of developing countries and
for equitable geographic distribution
set forth in article 161 of the Conven-
tion would likely produce a majority of
developing States on the Council, the
United States and other industrialized
States sought to change the voting
rules to ensure that the United States,
and others with special interests that
would be affected by decisions of the
Authority, would have special voting
rights in the Council. Section 3(5) of
the Annex to the Agreement provides
that, when consensus cannot be
reached in the Council, decisions on
questions of substance shall be taken
by a two-thirds majority of the mem-
bers present and voting, provided that
the decision is not opposed by a major-
ity in any of the four-member
consumer, investor or producer cham-
bers in the Council.

This chambered voting arrange-
ment will ensure that the United
States and two other consumers, or
three investors or producers acting in
concert, can block substantive decisions
in the Council. The only exceptions to
this rule are for four substantive deci-
sions that, under article 161(8)(d) of the
Convention, must be made by consen-
sus. Thus, consensus is required for
any decision to provide protection to
developing States that are land-based
producers of minerals from adverse
effects from sea-bed mining; any deci-
sion to recommend to the Assembly
rules and regulations on the sharing of
financial benefits from sea-bed mining
(revenue sharing); any decision to
adopt and apply provisionally rules,
regulations and procedures implement-
ing the sea-bed mining regime or
amendments thereto; and any decision
to adopt amendments to the sea-bed
mining regime. The requirement that
these issues be made by consensus in
effect gives the United States a veto
with respect to them.

Developing States argued that the
six-member developing country cat-
egory in the Council should also be
treated as a chamber for voting pur-
poses. The United States and other
industrialized States opposed this on
the grounds that developing States in

the Council already were assured of
sufficient numbers to protect their in-
terests. Sections 3(9) and 3(15)(d) of
the Annex to the Agreement represent
a compromise on this issue. Those
provisions combine the six-member
developing State category with the
developing States elected on the basis
of ensuring overall equitable geo-
graphic distribution to serve as a
chamber for voting purposes. This
would allow 11 developing States act-
ing in concert to block a decision,
compared to the 13 votes needed to
block an overall two-thirds majority in
the Council.

Composition of the Counclil. Ar-
ticle 160(12)(a) of the Convention
authorizes the Assembly to elect the
members of the Council. Section 3(10)
of the Annex to the Agreement refines
this by providing for all States Parties
that meet the criteria of a specific cat-
egory (i.e., consumers, investors and
producers) to nominate their represen-
tatives in those categories. This
refinement ensures that each category
of States Parties will be represented in
the Council by members of its own
choosing.

Rulemaking: General. Article
160(f)(ii) authorizes the Assembly to
approve rules, regulations and proce-
dures of the Authority governing the
administration of the sea-bed mining
regime that have been adopted by the
Council. Article 162(2)(0)(ii) provides
that the Council shall adopt and provi-
sionally apply such rules, regulations
and procedures pending their approval

- by the Assembly. As noted above, the

Council decision to adopt and provision-
ally apply rules, regulations and
procedures must be taken by consen-
sus. The result is that no implementing
rules can be adopted or applied without
the consent of the United States.
Section 3(4) of the Annex to the
Agreement further protects U.S. inter-
ests by requiring that decisions of the
Assembly on any matter for which the
Council also has competence, or any ad-
ministrative, budgetary or financial
matter, must be based on recommenda-
tions of the Council. If the Assembly
disagrees with the Council, it must

send the recommendations back for fur-
ther consideration in light of the views
of the Assembly. In the meantime,
rules adopted by the Council continue
to apply provisionally pending their fi-
nal approval by the Assembly.

Commercial Exploitation Rules.
Asnoted above, the Agreement sets
forth general market-oriented prin-
ciples to provide the basis for future
rulemaking when commercial produc-
tion appears likely. The Agreement
provides a special procedure for adopt-
ing such rules to create effective
incentives for their development ina
timely fashion so that delay in their
adoption would not impede commercial
operations.

Section 1(15) of the Annex to the
Agreement sets forth two means by
which the process of preparing the nec-
essary rules can be initiated.
Paragraph 15(a) provides that the
Council can initiate the process when it
determines that commercial exploita-
tion is imminent or at the request of a
State whose national intends to apply
for approval of a plan of work for ex-
ploitation. Paragraph 15(b) requires
the Council to complete its work on the
rules within two years of receiving
such a request. Paragraph 15(c)
provides that, if such work is not com-
pleted within this timeframe and an
application for approval of a plan of
work for exploitation is pending, the
Council must consider and provision-
ally approve the proposed plan of work
based on the Convention and any rules
adopted provisionally, as well as the
principle of non-discrimination.

Review Conference. The United
States and other industrialized States
strongly objected to the Review Con-
ference provided for in article 155 of
the Convention. The Review Confer-
ence would have convened 15 years
after the commencement of commercial
production to reevaluate Part XI and
to propose amendments to the Conven-
tion. Such amendments could have
entered into force for all States if
adopted and ratified by three-quarters
of the States Parties. This would have
allowed the possibility that the United
States could be bound by amendments
that it had opposed.
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Section 4 of the Annex to the
Agreement eliminates the Review Con-
ference. Any reconsideration of the
sea-bed mining regime is subject to the
normal procedures for adopting amend-
ments to the sea-bed mining provisions
of the Convention contained in articles
314-316. Article 314 requires that
amendments to the sea-bed mining
regime be adopted by the Assembly
and the Council of the Authority.
Article 161(8)(d) requires that amend-
ments be adopted in the Council by
consensus, thus ensuring the United
States a permanent veto over amend-
ments. Amendments to the sea-bed
mining regime adopted by this proce-
dure enter into force when ratified by
three-quarters of the States Parties
(article 316(5)).

Economic and Commercial
Policy Concerns

As discussed above, the United States
and other industrialized States ob-
jected to many features of Part X1

on economic and commerecial policy
grounds. The United States objected,
for example, to the provisions of Part
XTI on production limitations, financial
terms of contracts, technology transfer
and the Enterprise because of the
negative effect they would have had on
commercial exploitation of sea-bed min-
eral resources.

While there developed a general
willingness on the part of other States
to meet these objections, the effort to
reform Part X1 had to address the diffi-
culty of predicting when interest in
commercial exploitation will reemerge,
which specific resources will be of in-
terest at that time, and what economic
environment will prevail. The Agree-
ment resolves these difficulties by
adopting general principles designed to
restructure the sea-bed mining regime
along free market lines. The States
Parties will implement these general
principles through the Authority as the
need arises, in accordance with the new
decision-making rules discussed above.

The Agreement also contains spe-
cific provisions to meet certain specific
objections. The substantive solutions
to the individual issues of concern are
next discussed.

Production Limitations. Article
151 of the Convention would have es-
tablished an elaborate system of
controls on production of minerals from
the deep sea-bed, ostensibly to protect
land-based producers of minerals from
adverse impacts due to competition
from deep sea-bed mining. The con-
trols were based on a formula for
estimating the growth in the demand
for minerals and then limiting sea-bed
mining to a percentage of that growth,
by requiring miners to obtain produc-
tion authorizations from the Authority.
In addition, article 151 would have al-
lowed the Authority to participate in
commodity organizations with the
objective of promoting growth, effi-
ciency and stability of markets. This
could have included commodity agree-
ments with production controls, quotas
or other economic provisions for inter-
vening in commodity markets.

In response to the objections of the
United States and other industrialized
States, section 6 of the Annex to the
Agreement eliminates all such provi-
sions. In their place, section 6(1) bases
the production policy of the Authority
on sound commerecial principles. It pro-
vides that the provisions of the General
Agreement on Tariffs and Trade (or
agreements that replace the GATT)
will apply to sea-bed mining beyond na-
tional jurisdiction. In particular, there
can be no subsidization of sea-bed min-
ing beyond national jurisdiction that
would not be permitted under GATT
rules, and no discrimination between
minerals produced from the deep sea-
bed and minerals produced from other
sources.

Disputes arising from allegations
that a State Party is not complying
with the relevant GATT provisions
would be subject to GATT dispute
settlement procedures where both
States Parties are party to the relevant
GATT arrangements. If one or more
parties to the dispute are not party to
the relevant GATT arrangements, dis-
putes would be referred to the dispute
settlement procedures under the Con-
vention (see discussion of dispute
settlement below).

The transition to the World Trade
Organization from the present GATT
may require clarification of these provi-
sions. For example, issues may arise

concerning which agreement applies
when some States Parties to the Con-
vention remain party to the former
GATT arrangements and others be-
come party to the new arrangements.
However, with the timing of the re-
emergence of interest in commercial
production from the deep sea-bed un-
certain, it is possible that the question
will resolve itself before issues arise in
this context.

Economic Asslistance. In negoti-
ating the Agreement, land-based
producers of minerals that are found on
the sea-bed agreed to eliminate produc-
tion controls in exchange for the
establishment of an economic assis-
tance fund.

Article 151(10) of the Convention
empowers the Authority to establish a
“system of compensation or take other
measures of economic adjustment as-
sistance” with the objective of assisting
“developing countries which suffer se-
rious adverse effects on their export
earnings or economies resulting from a
reduction in the price of an affected
mineral or in the volume of exports of
that mineral, to the extent that such re-
duction is caused” by deep sea-bed
mining.

Section 7 of the Annex to the
Agreement contemplates that this pro-
vision will be implemented through the
establishment of an economic assis-
tance fund. However, such a fund may
only be established when the revenues
of the Authority exceed those neces-
sary to cover its administrative
expenses (i.e., when revenues from
mining are sufficient to avoid the need
for assessed contributions from mem-
bers for administrative expenses and a
surplus exists). Only revenues from
mining and voluntary contributions
may be used to finance the fund. The
United States veto in the Finance
Committee and its influence in the
Council are adequate to insure that
such a fund is not established or oper-
ated in a manner contrary to U.S.
interests.

Financial Terms of Contracts.
Article 13 of Annex III to the Conven-
tion established detailed financial
arrangements that were to become
part of the contracts between the
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Authority and the miner and that
would have served as the means for
the Authority to recover economic
rents from the development of mineral
resources of the sea-bed beyond na-
tional jurisdiction.

Among these arrangements were a
U.8.$1,000,000 annual fee from the date
of approval of a plan of work for explo-
ration. Upon the commencement of
commercial production, the miner
would have had to elect between the
payment of a production charge or a
combination of a production charge and
a share of net proceeds from mining.
The rates of both were graduated,
starting out lower in the early years
and increasing in the latter years of
production, and were also adjustable,
based on profitability.

These arrangements were ex-
tremely complex and relied upon very
specific assumptions about the nature
and profitability of a sea-bed mining
operation based on a specific economic
model. The United States and other in-
justrialized States objected that these
srrangements were both excessive and
anduly rigid, given the uncertainties
regarding the timing and nature of fu-
ure mining activities. In particular,
:he United States objected to charging
1 U.S.$1,000,000 annual fee during the
axploration stage, when miners would
aave no income stream.

In response to these objections, sec-
:ion 8 of the Annex to the Agreement
lispenses with these detailed provi-
sions and provides that a system of
inancial arrangements shall be estab-
ished in the future based on certain
sasic principles. Specifically, it re-
juires that the system be fair to the
Authority and the miner, that the
rates be comparable to those prevailing
with respect to land-based mining to
ivoid competitive advantages or disad-
vantages, that the system not be
:omplicated and not impose major ad-
ninistrative costs on the Authority or
:he miner, and that consideration be
riven to a royalty or a combination roy-
ilty and profit-sharing system.

The U.S.$1,000,000 annual fee
tharged during the exploration stage is
:liminated. The Council will fix the
imount of an annual fee during com-
nercial production, which can be

credited against payments due under
the royalty or profit sharing arrange-
ments. Thus, the effect is to establish a
minimum annual fee during commercial
production.

Technology Transfer. The United
States and other industrialized coun-
tries objected to the mandatory
technology transfer provisions con-
tained in article 5 of Annex III to the
Convention. These provisions man-
dated the inclusion in the miners’
contract of an undertaking on the part
of the miner to transfer sea-bed mining
technology to the Enterprise or devel-
oping countries if they were unable to
obtain the technology on the open mar-
ket. If transfer were not assured, the
miner could not use such technology in
its own mining activities.

Section 5 of the Annex to the
Agreement eliminates these compul-
sory transfer provisions. In very
general terms, article 144 of the Con-
vention encourages the promotion of
the transfer of technology and scientific
knowledge related to deep sea-bed min-
ing, including programs to facilitate
access under fair and reasonable terms
and conditions and to promote training.
Section 5 of the Annex to the Agree-
ment provides that the Enterprise and
developing countries wishing to acquire
sea-bed mining technology should do so
on the open market or through joint
ventures. If they are unsuccessful in
obtaining such technology, the Author-
ity may request miners and their
sponsoring States to cooperate with it
in facilitating access to technology “on
fair and reasonable commercial terms
and conditions, consistent with the ef-
fective protection of intellectual
property rights.”

The Enterprise: Background.
Article 170 of the Convention estab-
lishes an operating arm of the Author-
ity called the Enterprise. Article
153(2)(a) provides that the Enterprise,
as well as other commercial enter-
prises, may apply to the Authority for
mining rights.

The origins of the Enterprise date
back to the early days of the Third
United Nations Conference on the
Law of the Sea, when certain develop-
ing States sought a regime where all
mining would be conducted directly
by the Authority, with private miners

relegated to the role of service contrac-
tors. Industrialized States favored a
system of mining by States and private
companies licensed by the Authority.
In 1976, Secretary of State Henry
Kissinger proposed the compromise
that came to be known as the “parallel
system” in which the Authority,
through the Enterprise, as well as
States and private companies, would
both engage in mining activities. How-
ever, the negotiations that followed left
the Enterprise in a privileged position
that could have made it difficult for pri-
vate entities to compete.

Throughout the effort to reform
Part X1, the United States sought to
eliminate the Enterprise by pointing to
the privatization programs underway
in many parts of the world. Neverthe-
less, among many developing States, in
particular the least developed coun-
tries, where economic reform had not
yet begun to take root, strong resis-
tance persisted. Largely because the
Enterprise symbolized the aspirations
of developing States to have a means to
participate in sea-bed mining, retention
of the Enterprise remained a bedrock
position of the developing States as a
whole.

The Agreement retains the Enter-
prise but renders it harmless by
addressing the specific problems and
ensuring that the Enterprise could only
become operational following a decision
by the Council, and only if the Council
concludes that the operations of the
Enterprise would conform to sound
commercial principles.

Problems. The three main prob-
lems posed by the Enterprise were
that its first operation would be fi-
nanced by loans and loan guarantees
from the industrialized States, that it
would benefit from numerous provi-
sions discriminating in its favor
vis-a-vis other commercial entities, and
that other commercial entities would be
obliged to provide it with technology
(discussed above).

Solutions. Responding to these
concerns, section 2(2) of the Annex to
the Agreement provides that the En-
terprise will conduct its first operations
through joint ventures with other com-
mercial enterprises. Section 2(3)
eliminates the obligation for States
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Parties to finance its operations. Sec-
tion 2(4) subjects the Enterprise to the
same obligations as other miners and
modifies article 153(3) of the Conven-
tion to ensure that any plan of work
submitted by the Enterprise must be in
the form of a contract like that of any
other miner and thus be subject to the
requirements applicable to any other
contractor. Finally, section 5 of the An-
nex to the Agreement removes the
compulsory technology transfer provi-
sions.

Council Decision. Section 2(2) of
the Annex to the Agreement contains
one of the most significant limitations
on the Enterprise by preventing the
Enterprise from operating as an inde-
pendent entity until the Council issues
a directive to that effect. Inthe in-
terim, the secretariat of the Authority,
subject to the control of the Council,
will perform any necessary functions to
prepare for the possible future opera-
tion of the Enterprise.

The Council must take up the issue
of the independent operation of the
Enterprise when an application by an-
other commercial entity is approved for
commercial exploitation, or when a pro-
posal is made by another commercial
entity to form a joint venture with the
Enterprise. The decision by the Coun-
cil must be based on a conclusion that
operations by the Enterprise would ac-
cord with sound commerecial principles.
If such a decision were ever made, the
Enterprise would then have to proceed
through the normal process of applying
for mining rights.

The enhanced role of the United
States and other industrialized coun-
tries in the Council will allow them to
ensure that, if a decision is ever made
to make the Enterprise operational, it
will only be on a basis that the United
States would find acceptable. For
example, if sea-bed mining ever gener-
ates sufficient funds through royalties
to service the budget of the Authority
and still leave a surplus, the Authority
might decide to use some of the funds
to invest in a joint venture with other
commercial entities. It is possible that
such an equity position in a sea-bed
mining operation could be structured so
as to pose no serious problems from the

standpoint of United States interests.
It is equally possible that, by the time
commercial mining takes place, devel-
oping States as well as industrialized
countries will recognize the Enterprise
as a relic of the past and not seek to
make it operational.

Budget of the Authority. Article
173 of the Convention provides that the
administrative budget of the Authority
will be met by assessed contributions
made by States Parties to the Conven-
tion until the time that other funds (i.e.,
revenues from mining or voluntary con-
tributions) are adequate to meet the
administrative expenses of the Author-
ity. Section 1(14) of the Annex to the
Agreement modifies these provisions
by requiring that, until the Agreement
enters into force, the administrative
expenses of the Authority will be met
through the budget of the United Na-
tions.

The decision to draw on the United
Nations budget was based on the need
to provide for provisional application of
the Agreement prior to its entry into
force (see below), in order to allow
States that had not yet become party to
the Convention, such as the United
States, to participate in the Authority.
States that had already ratified or ac-
ceded to the Convention insisted that
those States which participated in the
Authority only through their provi-
sional application of the Agreement
should also support the budget. Tem-
porary funding through the United
Nations provided a convenient means
to accomplish this.

At the last session of the Prepcom
(August 1994), the United States
achieved a budget recommendation to
the United Nations General Assembly
that was approximately 30 percent
lower than Secretariat estimates for
1995. It assumes a staff for the Author-
ity of six professionals and 17 support
personnel. The total budget is esti-
mated at $2,489,600 and will not
necessitate an increase in the overall
United Nations budget for the 1994-95
biennium, as it will largely be offset by
savings from the discontinuation of ac-
tivities in support of the Prepcom.

Privileges and Immunities

Articles 177-183 of the Convention,

as well as article 13 of Annex IV to
the Convention, require States Parties
to provide certain privileges and immu-
nities to the Authority and to certain
persons connected to the Authority.
In the near term, due to the limited
interest in deep sea-bed mining and
the attendant need for only low-level
activity by the Authority, the foresee-
able activities of the Authority that
may occur in the United States which
would implicate these privileges and
immunities will take place at United
Nations Headquarters in New York,
where representatives of the Author-
ity’s member States and members of
the Authority’s secretariat may travel
for meetings.

With respect to such activities, the
United States is already obligated to
provide all relevant privileges and im-
munities pursuant to existing
agreements in force for the United
States, including the Agreement be-
tween the United Nations and the
United States regarding the headquar-
ters of the United Nations, as amended
(TIAS 1676, 5961, 6176, 6750, 9955; 61
Stat(4) 3416; 17 UST 74, 17 UST 2319;
20 UST 2810, 32 UST 4414; 11 UNTS
11,554 UNTS 308, 581 UNTS 362; 687
UNTS 408) and the Convention on the
Privileges and Immunities of the
United Nations (TIAS 6900; 21 UST
1418; 1 UNTS 16).

The Agreement and Its
Relationship to the Convention

The Agreement revises, in a legally
binding manner, the objectionable pro-
visions of Part XI. As discussed above,
these revisions satisfactorily address
the objections raised by the United
States and other industrialized coun-
tries to Part XI.

The Agreement contains two parts,
a main body and an Annex. All of the
substantive revisions to Part XI appear
in the Annex, while the main body of
the Agreement establishes the legal re-
lationship between the Convention and
the Agreement, provides options by
which States may consent to be bound
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by the Agreement, and sets forth the
terms of entry into force of the Agree-
ment and of its provisional application,
and addresses certain subsidiary is-
sues.

Article 1 of the Agreement obli-
gates States Parties to undertake to
implement Part XI in accordance with
the Agreement. Article 2 states that
the provisions of the Convention and
those of the Agreement are to be inter-
preted and applied together as one
single instrument; in the event of any
inconsistency, the provisions of the
Agreement prevail. These articles
make the original provisions of Part XI
legally subject to those of the Agree-
ment.

Under article 3, the Agreement be-
came open for signature by States and
certain other entities (including the Eu-
ropean Union) during a twelve-month
period beginning on the date on which
the United Nations General Assembly
adopted the Agreement, i.e., July 28,
1994. Article 4(1) and (2) seek to en-
sure that States may thereafter only
become party to the Agreement and
the Convention together.

Article 4(3) allows States to choose
among several alternative procedures
by which to express their consent to be
bound by the Agreement. The United
States signed the Agreement subject to
ratification, pursuant to article 4(3)(b).

Article 4(3)(c), together with article
5, provide another mechanism by which
those States that have already ratified
or acceded to the Convention (a cat-
egory that does not include the United
States) may become party to the
Agreement. Any such State may sign
the Agreement and become party to it
without further action unless that State
otherwise notifies the Depositary
within twelve months of the Agree-
ment’s adoption. In the event of such
notification, the notifying State is eli-
gible to accede to the Agreement under
article 4(3)(d).

This simplified procedure resolved
an overarching difficuity in the effort
to revise Part XI. During negotiation
of the Agreement, those States, includ-
ing the United States, that had not
ratified the Convention because of ob-
jections to Part X1 insisted on the need
for a legally binding instrument

to revise Part XI. Many of those
States that had ratified the Convention
insisted that they would not return to
their parliaments and seek formal ap-
proval of a new instrument that would
revise Part XI.

The simplified procedure satisfies
both objectives in a legally sound man-
ner. Under customary international
law, as reflected in article 12(1)(a) of
the Vienna Convention on the Law of
Treaties (92nd Congress, 1st Session,
Senate Executive “L"), “the consent
of a State to be bound by a treaty is
expressed by signature of its represen-
tative when. .. the treaty provides
that signature should have that effect.”
In the case of the Agreement, article
4(3)(c) and article 5 provide that, for
any State that has ratified or acceded
to the Convention, signature of the
Agreement will bind the signatory
State to the Agreement 12 months
after the Agreement’s adoption, unless
that State notifies the Depositary oth-
erwise.

One distinct advantage of the sim-
plified procedure is that it allows a
large number of States that have al-
ready ratified or acceded to the
Convention easily to become party to
the Agreement as well, thereby reduc-
ing the possibility that some States will
remain party only to the Convention.

Article 6 governs entry into force of
the Agreement. By its terms, the
Agreement will enter into force 30 days
after the date on which 40 States have
established their consent to be bound
by it, provided that at least seven of
those States meet the criteria estab-
lished for pioneer investors in deep
sea-bed mining set forth in Resolution
IT of the Third United Nations Confer-
ence on the Law of the Sea and that, of
those seven States, five are developed
States. The United States is a pioneer
investor in deep sea-bed mining for
these purposes.

Article 7 provides for provisional
application of the Agreement pending
its entry into force. If the Agreement
does not enter into force by November
16, 1998, due to the failure of the requi-
site States with mining interests to
adhere to it, provisional application
must terminate.

Provisional application advances
important U.S. objectives. Without
provisional application of the Agree-
ment, the Convention would enter into
force on November 16, 1994 unrevised;
i.e., the provisions of the Agreement
that resolve the objectionable features
of Part XI would not be effective. The
Authority would begin to function un-
der the terms of the Convention,
unaffected by the remedial provisions
introduced by the Agreement.

Provisional application also pro-
vides a means to give effect to the
remedial provisions of the Agreement
without using the cumbersome amend-
ment procedures contained in the
Convention itself. Those amendment
procedures would at the very least sub-
stantially delay the entry into force of
those provisions and could prevent
them from ever coming into force.

By virtue of its signature of the
Agreement, the United States agreed
to apply the Agreement provisionally
beginning November 16, 1994. Article
7(2) provides flexibility in allowing
States to apply it provisionally “in ac-
cordance with their national or internal
laws and regulations.” This approach,
which is similar to that taken in other
international agreements that have
been provisionally applied, ensures that
existing legislation provides sufficient
authority to implement likely U.S. obli-
gations during the period of provisional
application.

By provisionally applying the
Agreement, the United States can pro-
mote its sea-bed mining interests by
participating in the very first meetings
of the Authority, at which critical
decisions are likely to be taken. As
discussed above, the Agreement gives
the United States considerable influ-
ence over the decisions of the Author-
ity, which would be lost if the United
States did not participate from the out-
set.

Provisional application of the
Agreement is consistent with interna-
tional and U.S. law. Article 25 of the
Vienna Convention on the Law of Trea-
ties provides for the provisional
application of agreements pending
their entry into force. Substantial

42

U.S. Department of State Dispatch Supplement ¢ February 1995 » Vol. 6, No. 1



Law of the Sea

State practice has developed in this re-
gard; a growing list of international
agreements have been provisionally ap-
plied.

The United States has provisionally
applied numerous agreements, includ-
ing several international commodity
agreements and other treaties pending
their entry into force for the United
States.

Articles 8 through 10 of the Agree-
ment address subsidiary issues relating
to the application of the Agreement.

United States Deep Sea-bed
Mining Legislation

The DSHMRA constitutes the national
licensing and permitting regime for
U.S. entities engaged in deep sea-bed
mining activities.

The basic premise of the DSHMRA
is that the interests of the United
States would best be served by U.S.
participation in a widely acceptable
treaty governing the full range of ocean
uses, including establishment of an in-
ternational regime for development of
mineral resources of the sea-bed be-
yond national jurisdiction. Recognizing
in 1980 that an acceptable international
regime had not been achieved, Con-
gress enacted the DSHMRA both to
provide a legal framework within which
U.S. entities could continue deep sea-
bed mining activities during the
interim period pending an acceptable
treaty (and environmental protection
concerns could be addressed), and to fa-
cilitate 2 smooth transition from this
national regime to the future interna-
tional regime established by such a
treaty.

Anticipating the components of an
acceptable international regime, Con-
gress incorporated into the DSHMRA
basic elements that are similar to those
now found in Part X1 as modified by
the Agreement. These include:

¢ Recognition of U.S. support for
the principle that the deep sea-bed
mineral resources are the common
heritage of mankind (30 U.S.C.
§ 1401¢a)(D);

¢ A disclaimer of sovereignty over
areas or resources of the deep sea-bed
(30 U.S.C. § 1402(a));

* Recognition of the likelihood of
payments to an international organiza-
tion with respect to hard mineral
resources (30 U.S.C. § 1402(a)(15));

* Provision of measures for
protection of the marine environ-
ment, including an environmental
impact statement and monitoring
(e.g., 30 U.S.C. § 1419(a) and (f)); and

e Establishment of a regime based
on a first-in-time priority of right, on
objective, nondiscriminatory criteria
and regulations, and on security of ten-
ure through granting of exclusive
rights for a fixed time period and with
limitations on the ability to modify au-
thorization obligations.

In addition to these basic elements,
Subchapter 11 of the DSHMRA sets
forth criteria that would need to be met
for an international regime to be ac-
ceptable to the United States, namely,
assured and nondiscriminatory access
for U.S. citizens, under reasonable
terms and conditions, to deep sea-bed
resources, and assured continuity in
mining activities undertaken by U.S.
citizens prior to entry into force of
the agreement under terms, conditions,
and restrictions that do not impose
significant new economic burdens
that have the effect of preventing con-
tinuation of operations on a viable
economic basis (30 U.S.C. § 401(1)).
The DSHMRA also recognizes that a
treaty must be judged by the totality of
its provisions (30 U.S.C. § 1441(2)).

As described above, the Agreement
clearly revises Part X1 in a manner
that satisfies these criteria. Of particu-
lar importance in this context are the
elimination of production controls,
mandatory technology transfer by op-
erators, the annual U.S.$1,000,000 fee
during exploration and the onerous eco-
nomic rent provisions of Part XI; the
provision to U.S. entities of non-dis-
criminatory access to deep sea-bed
mineral resources on terms no less fa-
vorable than those provided for
registered pioneer investors; the limi-
tations on contract modifications; the
restraints imposed on the operation of
the Enterprise; and the revisions to the
decision-making provisions of Part XI
that will allow the United States to
protect its interests and those of U.S.
citizens.

Provisional application of the
Agreement, discussed above, advances
a central policy reflected in the
DSHMRA of providing for a smooth
transition and continuity of activity be-
tween the regime established in the
DSHMRA and an acceptable interna-
tional regime established by treaty.
For the reasons set forth above, provi-
sional application provides the only
workable transition to the new treaty
regime.

The DSHMRA seeks to ensure
that the transition to an international
regime does not result in premature
termination of on-going commerecial
recovery operations by U.S. citizens.
In fact, no commercial sea-bed mining
is currently being conducted by U.S.
citizens or by those of other nations,
nor is such activity anticipated in the
near future.

Under these circumstances, and in
view of article 7(2) of the Agreement
(providing for provisional application in
accordance with national or internal
laws or regulations), amendments to
the DSHMRA will not be necessary
during the provisional application
period. International agreements re-
garding mutual respect of claims in
force with nations of other pioneer in-
vestors will also remain in force during
this period. Asimplementation of the
international regime proceeds, the
Administration will consult with Con-
gress regarding the need for additional
legislation prior to entry into force of
the Convention and the Agreement for
the United States.

MARINE SCIENTIFIC RESEARCH
(Articles 40, 87, 143, 147; Part Xii,
Articles 238-265; Final Act,
Annex Vi)

The Convention recognizes the essen-
tial role of marine scientific research in
understanding oceanic and related at-
mospheric processes and in informed
decision-making about ocean uses and
coastal waters. Part XIII affirms the
right of all States to conduct marine
scientific research and sets forth obli-
gations to promote and cooperate in
such research. The Convention encour-
ages publication or dissemination of the
data and information resulting from
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marine scientific research, consistent
with the general U.S. policy of advocat-
ing the free and full disclosure of the
results of scientific research.

Part X111 confirms the rights of
coastal States to require consent for
marine scientific research undertaken
in marine areas under their jurisdic-
tion. These rights are balanced by
specific criteria to ensure that the con-
sent authority is exercised in predict-
able and reasonable fashion so as to
promote maximum access for research
activities.

The United States is a leader in the
conduct of marine scientific research
and has consistently promoted maxi-
mum freedom for such research. The
framework offered by the Convention
offers the best means of pursuing this
objective, while recognizing extended
coastal State resource jurisdiction.
Although the United State does not
exercise the option of requiring consent
for marine scientific research in the
U.S. EEZ, the Convention’s procedures
and criteria for obtaining coastal State
consent to conduct marine scientific
research in areas under national juris-
diction provide a sound basis for
ensuring access by U.S. scientists to
such areas.

The term “marine scientific re-
search,” while not defined in the
Convention, generally refers to those
activities undertaken in the ocean and
coastal waters to expand knowledge of
the marine environment and its pro-
cesses. It is distinguished from
hydrographic survey, from military ac-
tivities, including military surveys, and
from prospecting and exploration.

General Provisions
(Section 1, Articles 238-241)

Part X111 sets forth principles govern-
ing the conduct of marine scientific
research, proceeding from the right set
forth in article 238 of all States (irre-
spective of their geographic location),
18 well as competent international or-
ranizations, to conduct marine
icientific research in accordance with
‘he terms of the Convention. Article
239 further calls upon States and com-
setent international organizations to
yromote and facilitate such research.

Article 240 requires marine scien-
tific research to be conducted exclu-
sively for peaceful purposes. (See dis-
cussion below regarding article 301.)
It is to be carried out with appropriate
scientific methods and means, compat-
ible with the Convention; it is not to
interfere unjustifiably with other legiti-
mate uses of the sea compatible with
the Convention; it is to be duly re-
spected in the course of such other
uses; and it is to be conducted in com-
pliance with all relevant regulations
adopted in conformity with the Con-
vention, including those for the
protection and preservation of the
marine environment.

Article 241 provides that marine
scientific research is not to constitute
the legal basis for any claim to any part
of the marine environment or its re-
sources. This provision parallels
similar provisions in articles 89 and
137(1) and (3) on the high seas and the
Area, respectively.

International Cooperation
(Section 2, Articles 242-244)

Articles 242 and 243 elaborate upon
the obligation of States and competent
international organizations to promote
international cooperation in marine
scientific research and to cooperate,
through conclusion of bilateral and
multilateral agreements, in creating
favorable conditions for the conduct of
research and in integrating the efforts
of scientists in studying marine phe-
nomena and processes and their
interrelationships.

Article 244 further obligates States
and competent international organiza-
tions to make available by publication
and dissemination through appropriate
channels information on proposed ma-
jor research programs, as well as
knowledge resulting from marine scien-
tific research. To this end, States and
competent international organizations
are called upon to promote actively the
flow of data and information resulting
from marine scientific research. Like-
wise, the capabilities of developing
countries to carry out marine scientific
research are to be promoted.

The Intergovernmental Oceano-
graphic Commission (10C) plays a
leading role in marine scientific re-
search programs, particularly in
cooperative undertakings with other
United Nations agencies and with
other governmental and non-govern-
mental organizations.

Conduct and Promotion of
Marine Scientific Research
(Section 3, Articles 245-257)

The Convention sets forth the rights
and obligations of States and compe-
tent international organizations with
respect to the conduct of marine scien-
tific research in different areas.

Territorlal Sea. Article 245 recog-
nizes the unqualified right of coastal
States to regulate, authorize and con-
duct marine scientific research in the
territorial sea. Therefore, access to the
territorial sea, and the conditions under
which a research project can be con-
ducted there, are under the exclusive
control of the coastal State (see also ar-
ticles 21(1)(g), 19(2)(3)), 40 and 54).

EEZ and Continental Shelf. Un-
der article 246, coastal States have the
right to regulate, authorize and conduct
marine scientific research in the EEZ
and on the continental shelf. Access by
other States or competent international
organizations to the EEZ or continen-
tal shelf for a marine scientific research
project is subject to the consent of the
coastal State. The consent require-
ment, however, is to be exercised in
accordance with certain standards and
qualifications.

In normal circumstances, the
coastal State is under the obligation
to grant consent. (It is explicitly pro-
vided that circumstances may be
normal despite the absence of diplo-
matic relations.) The coastal State,
nevertheless, has the discretion to
withhold its consent if the research
project is of direct significance for the
exploration and exploitation of living
or non-living resources; involves drill-
ing, the use of explosives or introduc-
tion of harmful substances into the
marine environment; or involves the
construction, operation and use of
artificial islands, installations or
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structures. (The first of these grounds
for withholding consent may be used on
the continental shelf beyond 200 miles
only in areas specially designated as
under development.) It may also with-
hold consent if the sponsor of the
research has not provided accurate
information about the project or has
outstanding obligations in respect of
past projects.

The consent of a coastal State for a
research project may be granted either
explicitly or implicitly. Article 248
requires States or organizations spon-
soring projects to provide to the coastal
State, at least six months in advance of
the expected starting date of the re-
search activities, a full description of
the project. The research activities

1ay be initiated six months after the
request for consent, unless the coastal
State, within four months, has informed
the State or organization sponsoring
the research that it is denying consent
for one of the reasons set forth in
article 246 or that it requires more
information about the project. If the
coastal State fails to respond to the
request for consent within four months
following notification, consent may be
presumed to have been granted (article
252). This provision should encourage
timely responses from coastal States to
requests for consent.

Consent may also be presumed un-
der article 247 to have been granted by
a coastal State for a research project
in its EEZ or on its continental shelf
undertaken by a competent interna-
“ional organization of which itisa

ember, if it approved the project at
the time that the organization decided
to undertake the project and it has not
expressed any objection within four
months of the notification of the project
by the organization.

Article 249 sets forth specific condi-
. tions with which a State or competent
international organization sponsoring
research in the EEZ or on the conti-
nental shelf of a coastal State must
comply. These include the right of
the coastal State to participate in
the project, in particular through inclu-
sion of scientists on board research
vessels; provision to the coastal State
of reports and access to data and

samples; assistance to the coastal State,
if requested, in assessing and interpret-
ing data and results; and ensuring that
results are made internationally avail-
able as soon as practicable. Additional
conditions may be established by the
coastal State with respect to a project
falling into a category of research ac-
tivities over which the coastal State
has discretion to withhold consent
pursuant to article 246.

If a State or competent interna-
tional organization sponsoring research
in the EEZ or on the continental shelf
of a coastal State fails to comply with
such conditions, or if the research is not
being conducted in accordance with the
information initially supplied to the
coastal State, article 253 authorizes the
coastal State to require suspension of
the research activities. If those carry-
ing out the research do not comply
within a reasonable period of time, or if
the non-compliance constitutes a major
change in the research, the coastal
State may require its cessation.

The High Seas and the Area.
Article 87 expressly recognizes conduct
of marine scientific research as a free-
dom of the high seas. Articles 256 and
257 further clarify that marine scien-
tific research may be conducted freely
by any State or competent interna-
tional organization in the water column
beyond the limits of the EEZ, as well
asin the Area, i.e., the sea-bed and
ocean floor, and the subsoil thereof,
beyond the limits of national jurisdic-
tion. Under article 143, research in the
Area is to be carried out exclusively for
peaceful purposes. (See discussion of
article 301 below.)

Research Installations and
Equipment (Section 4,
Anticles 258-262)

The conditions applicable to marine
scientific research set forth in the Con-
vention apply equally to the deploy-
ment and use of installations and equip-
ment to support such research (article
258). Such installations and equipment
do not possess the status of islands,
though safety zones of a reasonable
breadth (not exceeding 500 meters)
may be created around them, consis-
tent with the Convention. They may
not be deployed in such fashion as to

constitute an obstacle to established in-
ternational shipping routes. They must
bear identification markings indicating
the State of registry or the interna-
tional organization to which they
belong, and have adequate internation-
ally agreed warning signals (articles
259-262).

Responsibility and Liability
(Section 5, Article 263)

Pursuant to article 263(1), States and
competent international organizations
shall be responsible for ensuring that
marine scientific research, whether un-
dertaken by them or on their behalf, is
conducted in accordance with the Con-
vention. Pursuant to article 263(2),
States and organizations shall be re-
sponsible and liable for any measures
they take in contravention of the Con-
vention in respect of research by other
States, their natural or juridical per-
sons or by competent international
organizations and shall provide com-
pensation for damage resulting from
such measures. With respect to dam-
age caused by pollution of the marine
environment arising out of marine sci-
entific research undertaken by or on
the behalf of States and competent in-
ternational organizations, such States
or organizations shall be liable pursu-
ant to article 235 (discussed above in
connection with Part XII of the Con-
vention.)

Settiement of Disputes
{Section 6, Articles 264-265)

The application of the dispute settle-
ment provisions of the Convention to
marine scientific research is discussed
below in the section on dispute settle-
ment.

DISPUTE SETTLEMENT
(Part XV, Articles 279-299;
Annexes V-VIil)

The Convention establishes a dispute
settlement system to promote compli-
ance with its provisions and ensure
that disputes are settled by peaceful
means. The system applies to disputes
between States and, with respect to
deep sea-bed mining, to disputes
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between States or miners and the Au-
thority. The dispute settlement
procedures of the Convention are:

¢ Flexible, in that Parties have op-
tions as to the appropriate means and
fora for resolution of their disputes;

* Comprehensive, in that the butk
of the Convention's provisions can be
enforced through binding mechanisms;
and

¢ Accommodating of matters of
vital national concern, in that they ex-
clude certain sensitive categories of
disputes (e.g., disputes involving EEZ
fisheries management) from binding
dispute settlement; they also permit a
State Party to elect to exclude other
such categories of disputes (e.g., dis-
putes involving military activities)
from binding dispute settlement.

The dispute settlement system of
the Convention advances the U.S.
policy objective of applying the rule
of law to all uses of the oceans. Asa
State Party, the United States could
enforce its rights and preserve its pre-
rogatives through dispute settlement
under the Convention, as well as pro-
mote compliance with the Convention
by other States Parties. At the same
time, the procedures would not require
the United States to submit to binding
dispute settlement matters such as
military activities or the right to man-
age fishery resources within the U.S.
EEZ.

General Provisions
(Articles 279-285)

Section 1 contains general provisions
concerning the settlement of disputes
under the Convention. Article 279
obligates the parties to a dispute
concerning the interpretation or appli-
cation of the Convention to settle the
dispute by peaceful means in accor-
dance with the United Nations
Charter. Articles 280 to 282 elaborate
the right of States to agree on alterna-
tive means for settling their disputes.
Article 284 provides for optional
conciliation in accordance with the
procedure set forth in Annex V,
section 1, or any other conciliation
procedure chosen by the parties to

the dispute.

Compulsory, Binding Dispute
Settlement (Articles 286-296)

Section 2 addresses compulsory dispute
settlement procedures entailing bind-
ing decisions. Except as otherwise
provided in section 3, if no settlement
has been reached under section 1, sec-
tion 2 of Part XV provides for disputes
concerning the interpretation or appli-
cation of the Convention to be sub-
mitted, at the request of any party to
the dispute, to the court or tribunal
having jurisdiction under this section.

Section 2 (article 287(1)) identifies
four potential fora for compulsory,
binding dispute settlement:

¢ The International Tribunal for
the Law of the Sea constituted under
Annex VI;

¢ The International Court of Jus-
tice;

¢ An arbitral tribunal constituted
in accordance with Annex VII; and

» A special arbitral tribunal consti-
tuted in accordance with Annex VIII
for specified categories of disputes.

A State, when signing, ratifying, or
acceding to the Convention, or at any
time thereafter, is able to choose, by
written declaration, one or more of
these means for the settlement of dis-
putes under the Convention.

If the parties to a dispute have
not accepted the same procedure for
settlement of the dispute, it may be
submitted only to arbitration in accor-
dance with Annex VII, unless the
parties otherwise agree (article 287(5)).
If a State Party has failed to announce
its choice of forum, it shall be deemed
to have accepted arbitration in accor-
dance with Annex VII.

As stated in the Secretary of
State’s report to the President, it is
recommended that the United States
make the following declaration:

The Government of the United States
of America declares, in accordance with
article 287(1), that it chooses the follow-
ing means for the settlement of disputes
concerning the interpretation or appli-
cation of the Convention:

(A) aspecial arbitral tribunal con-
stituted in accordance with Annex VIII
for the settlement of disputes concern-
ing the interpretation or application of
the articles of the Convention relating
to (1) fisheries, (2) protection and pres-
ervation of the marine environment, (3)
marine scientific research, and (4) navi-
gation, including pollution from vessels
and by dumping; and

(B) an arbitral tribunal consti-
tuted in accordance with Annex VII for
the settlement of disputes not covered
by the declaration in (A) above.

Choice of forum does not affect the
jurisdiction of the Sea-Bed Disputes
Chamber of the International Tribunal
for the Law of the Sea, as provided for
in Part XI (see below).

Article 290 authorizes a competent
court or tribunal, which considers that
prima facie it has jurisdiction, to pre-
scribe appropriate provisional
measures to preserve the respective
rights of the parties to the dispute or to
prevent serious harm to the marine en-
vironment, pending the final decision.
The term “marine environment,” as
used in the Convention, includes “ma-
rine life,” so that a competent court or
tribunal may prescribe provisional con-
servation measures for living marine
resources under this authority whether
or not such measures are necessary to
protect the respective rights of the par-
ties.

Article 292 provides specifically for
expedited dispute settlement to ad-
dress allegations that a State Party has
not complied with the Convention’s
provisions for the prompt release of a
vessel flying the flag of another State
Party and its crew.

Article 293 provides for a court or
tribunal having jurisdiction under sec-
tion 2 to apply the Convention and
other rules of international law not in-
compatible with the Convention.

Any decision rendered by a court or
tribunal having jurisdiction under sec-
tion 2 is final and is to be complied with
by all the parties to the dispute; how-
ever, the decision has no binding force
except between the parties and in re-
spect of that particular dispute (article
296).
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Limitations on Compuisory,
Binding Dispute Settlement
(Articles 297-299)

Section 3 provides for limitations on,
and optional exceptions to, the applica-
bility of compulsory, binding dispute
settlement under section 2.

Limitations. Disputes concerning
the exercise by a coastal State of its
sovereign rights or jurisdiction are sub-
ject to compulsory, binding dispute
settlement under section 2 only in cer-
tain cases (article 297(1)). These cases
involve allegations that:

* A coastal State has acted in con-
travention of the provisions of the
Convention in regard to the freedoms
and rights of navigation, overflight or
the laying of submarine cables and
pipelines, or in regard to other interna-
tionally lawful uses of the sea specified
in article 58;

¢ A State, in exercising such rights
and freedoms, has violated the Conven-
tion or certain laws and regulations
adopted by a coastal State; and

¢ A coastal State has violated
specified rules and standards for the
protection of the marine environment.

Disputes concerning marine scien-
tific research fall within the scope of
compulsory, binding dispute settlement
under section 2, with two exceptions
(article 297(2)). The first exception in-
volves the exercise by the coastal State
of its explicit right or discretion to
withhold consent (e.g., with respect to
research directly related to resources
or involving drilling). The second per-
tains to the coastal State’s decision to
exercise its right to suspend or cancel a
research project for non-compliance
with certain required conditions.

There is provision, however, for dis-
putes falling within such exceptions to
be addressed through compulsory, non-
binding conciliation under Annex V,
section 2.

Under article 297(3), fisheries dis-
putes are subject to compulsory,
binding dispute settlement under sec-
tion 2, except that a coastal State need
not submit to such settlement any dis-
pute relating to its sovereign rights
with respect to the living resources in
its EEZ, or the exercise thereof,

including, for example, its discretionary
powers for determining the allowable
catch. However, such disputes may,
under certain conditions, be referred to
compulsory, nonbinding conciliation
under Annex V, section 2. Conciliation
may be invoked if it is alleged that a
coastal State has:

¢ Manifestly failed to comply with
its obligations to ensure through
proper conservation and management
measures that the maintenance of the
living resources in the exclusive eco-
nomic zone is not seriously endangered;

e Arbitrarily refused to determine,
at the request of another State, the al-
lowable catch and its capacity to
harvest living resources with respect to
stocks which that other State is inter-
ested in fishing; or

¢ Arbitrarily refused to allocate to
any State, under articles 62, 69 and 70
and under terms and conditions estab-
lished by the coastal State consistent
with this Convention, the whole or part
of the surplus it has declared to exist.

Optional Exceptions. Article 298
provides for a State to opt out of one or
more of the dispute settlement proce-
dures in section 2 with respect to one
or more enumerated categories of dis-
putes. These include:

¢ Maritime boundary disputes (to
which compulsory, nonbinding concilia-
tion may apply under certain
conditions);

¢ Disputes concerning military ac-
tivities and certain law enforcement
activities; and

¢ Disputes in respect of which the
UN Security Council is exercising the
functions assigned to it by the United
Nations Charter.

As stated in the Secretary of
State’s report to the President, it is
recommended that the United States
invoke all three of these exceptions
and, thus, that the United States make
the following declaration:

The Government of the United States of
America declares, in accordance with
paragraph 1 of article 298, that it does
not accept the procedures provided for
in section 2 of Part XV with respect to
the categories of disputes set forth in
subparagraphs (a), (b) and (c) of that
paragraph.

Particular Regime
For Deep Sea-bed Mining

The Convention contains provisions
that apply specifically to disputes relat-
ing to deep sea-bed mining. Unlike
other disputes arising under the Con-
vention, deep sea-bed mining disputes
may be brought before the Sea-Bed
Disputes Chamber of the International
Tribunal for the Law of the Sea, estab-
lished by article 14 and section 4 of
Annex VT to the Convention.

Article 187 gives the Sea-Bed Dis-
putes Chamber jurisdiction, inter alia,
over disputes:

1) Between States Parties regard-
ing the interpretation or application of
Part XI and its related annexes, as
modified by the Agreement;

2) Between the Authority and
States Parties regarding:

1) Acts or omissions of the Au-
thority in contravention of the
Convention or rules and regulations
adopted pursuant thereto,

i) An allegation of acts by the
Authority in excess of its jurisdiction
or a misuse its power, and

iii) Disapproval of a contract
for exploration and exploitation rights;

3) Between the Authority and min-
ing companies regarding:

I) The refusal to approve a
plan of work or legal issues arising dur-
ing the approval process, and

it} The interpretation or appli-
cation of a contract and activities
undertaken pursuant to an approved
plan of work.

In the case of disputes regarding
the interpretation or application of a
contract, or acts or omissions of a party
to a contract, the mining companies
have standing to initiate proceedings
and need not rely on the sponsoring
State. In addition, article 188 provides
that such disputes shall be submitted to
commerecial arbitration at the request
of any party to the dispute.

Article 189 provides that the
Tribunal shall not substitute its discre-
tion for that of the Authority. It also
provides that the Tribunal shall not de-
clare invalid any rules and regulations
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adopted by the Authority, but shall
confine itself to determinations of
whether their application in specific
cases is consistent with the Convention
or with a contract, or whether the Au-
thority has exceeded its jurisdiction or
has misused its power.

Arbitration Under Annex VII

Annex VII sets forth detailed rules
concerning the procedure governing
arbitration under this Annex:

¢ The list of potential arbitrators is
maintained by the Secretary-General of
the United Nations; each Party may
nominate up to four arbitrators to ap-
pear on the list.

¢ An arbitral panel generally con-
sists of five members. Each party to
the dispute appoints one member; the
other three members are appointed by
agreement between the parties. Annex
VII provides a mechanism for appoint-
ments, should the parties be unable to
agree on members; in general, the
President of the International Tribunal
for the Law of the Sea makes the nec-
essary appointments.

* The arbitral tribunal determines
its own procedure.

* Decisions of the tribunal are to be
by majority vote.

e Arbitral awards are final and
without appeal (unless otherwise
agreed) and are to be complied with by
the parties to the dispute.

Special Arbitration Under
Annex VIl

Annex VIII contains somewhat differ-
ent rules concerning the procedure
governing arbitration of disputes
concerning the interpretation or appli-
cation of articles of the Convention
relating to (1) fisheries; (2) protection
and preservation of the marine envi-
ronment; (3) marine scientific research;
and (4) navigation, including pollution
from vessels and by dumping:

» States Parties may nominate two
experts in each of these fields, whose
names shall appear on lists of experts
to be established and maintained.

A special arbitral panel generally
consists of five members, preferably
appointed from the relevant list. Each

party to the dispute appoints two mem-
bers; the other member is appointed by
agreement between the parties. Annex
VIII provides a mechanism for appoint-
ments, should the parties be unable to
agree on a fifth member; in general,
the Secretary-General of the United
Nations is to make the necessary
appointments.

* The provisions for arbitration un-
der Annex VII shall otherwise apply.

¢ In addition, the parties to a
dispute may agree to request the spe-
cial arbitral tribunal to carry out an
inquiry and establish the facts giving
rise to the dispute and, if the parties
further agree, to formulate recommen-
dations which shall constitute a basis
for review by the parties.

OTHER MATTERS

MARITIME BOUNDARY
DELIMITATION (Articles 15-16,
74-75, 83-84)

Where the territorial seas, EEZs or
continental shelves of States with oppo-
site or adjacent coasts overlap, the
Convention provides rules for the
delimitation of those zones.

With respect to the territorial sea,
delimitation is to be based on equi-
distance (i.e., 2 median line), unless his-
toric title or other special eircum-
stances call for a delimitation different
from equidistance (article 15).

With respect to the EEZ and the
continental shelf, articles 74 and 83 pro-
vide that delimitation of the EEZ and
the continental shelf, respectively, are
to be effected by agreement, on the ba-
sis of international law, in order to
achieve an equitable solution.

Pending agreement on delimitation
of the EEZ or the continental shelf,
the States concerned are to make every
effort to enter into provisional arrange-
ments of a practical nature and, during
this transitional period, not to jeopar-
dize or hamper the reaching of the final
agreement (articles 74(3) and 83(3)).
Such arrangements are without preju-
dice to the final delimitation of the
EEZ or the continental shelf (article
74(3)).

Where there is an agreement in
force between the States concerned,
questions relating to the delimitation of
the EEZ or the continental shelf are to
be determined in accordance with the
provisions of that agreement.

Implications for U.S. Maritime
Boundaries. The United States has
28 maritime boundary situations with
its neighbors. To date, 10 of them have
been negotiated or adjudicated in
whole or in part.

U.S. maritime boundary positions
are fully consistent with the rules re-
flected in the Convention. These
positions were determined through an
interagency process in the late 1970s,
prior to the U.S. extension of its mari-
time jurisdiction to 200 miles. Asa
result of that process, the United
States determined that equidistance
was the appropriate boundary in most
cases, but that three situations re-
quired a boundary other than the
equidistant line: with Canadain the
Gulf of Maine/Georges Bank area; with
the U.S.S.R. (now the Russian Federa-
tion) in the Bering and Chukchi Seas
and North Pacific Ocean; and with
the Bahamas north of the Straits of
Florida. These positions were reflected
in the outer limit of the U.S. EEZ,
published in the Federal Register (No-
vember 4, 1976, March 7 and May 12,
1977, and January 11, 1978).

The Senate has given its advice and
consent to ratification of boundary
treaties related to the following areas:
U.S.-Mexico (regarding the territorial
sea boundary); U.S. (Puerto Rico and
U.S. Virgin Islands)-Venezuela; U.S.
{American Samoa)-Cook Islands; U.S.
(American Samoa)-New Zealand
(Tokelau); and U.S.-U.S.S.R. (now the
Russian Federation). The Senate has
before it, for its advice and consent,
treaties establishing equidistant line
boundaries with Cuba and Mexico. The
Senate also has before it two recently
concluded equidistant line treaties with
the United Kingdom in respect of
Puerto Rico and the U.S. Virgin Is-
lands, and Anguilla and the British
Virgin Islands. (Pending entry into
force, the U.S.-Cuba boundary treaty is
being applied provisionally pursuant to
its terms, extended through biannual
exchanges of notes. The U.S.-Mexico
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boundary is being applied through an
interim executive agreement. The
U.S.-Russia treaty is being applied pro-
visionally pending ratification by
Russia.)

With respect to the U.S.-Canada
maritime boundary in the Gulf of
Maine, most of that boundary was
determined through a 1984 award of a
Chamber of the International Court of
Justice. Regarding the United States
and Japan, they have recorded an un-
derstanding that recognizes that the
respective outer limits of their mari-
time jurisdiction coincide and
constitute a line of delimitation.

In addition to the President’s
constitutional authority in this
area, Congress has authorized the
Secretary of State to negotiate
with foreign States to establish the
boundaries of the EEZ of the United
States in relation to any such State
(16 U.S.C. § 1822(d)) and called upon
the President to establish procedures
for settling any outstanding interna-
tional boundary disputes regarding
the outer continental shelf (43 U.S.C.
§ 1333(a)(2)(B)).

ENCLOSED OR SEMI-ENCLOSED
SEAS (Part 1X, Articles 122-123)

The Convention defines an enclosed or
semi-enclosed sea as a “gulf, basin or
sea swrounded by two or more States
and connected to another sea or the
ocean by a narrow outlet or consisting
entirely or primarily of the territorial
seas and exclusive economic zones of
two or more coastal States” (article
122).

The Convention calls upon States
bordering an enclosed or semi-enclosed
sea to cooperate in carrying out their
duties under the Convention, but gives
such States no greater or lesser rights
vis-a-vis third States. The Convention
does, however, specifically require
them to endeavor to coordinate with
each other in the areas of management
of living resources, environmental pro-
tection and scientific research and to
invite, as appropriate, other interested
States and international organizations
to cooperate with them in these under-
takings (article 123).

These provisions do not place or
authorize any additional restrictions
or limitations on navigation and over-
flight with respect to enclosed or
semi-enclosed seas beyond those that
appear elsewhere in the Convention.

RIGHT OF ACCESS OF LAND-
LOCKED STATES TO AND FROM
THE SEA AND FREEDOM OF
TRANSIT (Part X, Articles 124-132)

Part X addresses the rights of access of
land-locked States to and from the sea.
It draws from, and expands upon, ar-
ticle 3 of the High Seas Convention.
Part X also tracks quite closely the
1965 Convention on Transit Trade of
Land-locked States, 19 UST 7383,
TIAS No. 6592, 597 UNTS 42.

Article 124 defines several terms
applicable to this Part of the Conven-
tion. In particular, a land-locked State
is one which does not have a sea coast,
and a transit State is one that is situ-
ated between a land-locked State and
the sea, through whose territory traffic
in transit passes.

Article 125 gives land-locked States
the right of access to and from the sea.
The remaining articles of Part X ad-
dress the specific rights and obligations
of land-locked and transit States. Ex-
act terms of transit are to be agreed
upon between the land-locked and tran-
sit States concerned. The United
States is neither. It does, however,
have interests in trade with land-locked
States and in their economic develop-
ment. Those interests are furthered by
Part X.

Worldwide, there are now 42 land-
locked States:

Africa (15): Botswana, Burkina,
Burundi, Central African Republic,
Chad, Ethiopia, Lesotho, Malawi, Mali,
Niger, Rwanda, Swaziland, Uganda,
Zambia, Zimbabwe

Asia (12): Afghanistan, Armenia,
Azerbaijan, Bhutan, Kazakhstan,
Kyrgyzstan, Laos, Mongolia, Nepal,
Tajikistan, Turkmenistan, Uzbekistan

Europe (13): Andorra, Austria,
Belarus, Czech Republic, Holy See,
Hungary, Liechtenstein, Luxembourg,
F.Y.R.O.M.}, Moldova, San Marino,
Slovakia, Switzerland

South America (2): Bolivia, Para-

guay.

OTHER RIGHTS OF
LAND-LOCKED STATES
AND GEOGRAPHICALLY
DISADVANTAGED STATES
(Articles 69-71, 160-161, 254,
266, 269, 272)

Several articles in the Convention re-
quire that specific consideration be
given to land-locked and geographically
disadvantaged States. Article 70(2) de-
fines a geographically disadvantaged
State (GDS) as one which either can
claim no EEZ of its own, or one whose
geographical situation makes it depen-
dent upon the exploitation of living
resources in the EEZs of other coastal
States in its region or subregion. The
articles relating to access to fisheries
are discussed above in connection with
living marine resources.

The Assembly of the Authority is to
consider problems of a general nature
in connection with activities in the
Area arising in particular for develop-
ing States, particularly for land-locked
States and geographically disadvan-
taged States (article 160(1)(k)).

Article 254 provides for land-locked
States and GDS to be given the oppor-
tunity to participate in marine scientific
research in areas off neighboring
coastal States. Articles 266, 269 and
272 further call upon States, either
directly or through competent interna-
tional organizations, to endeavor to
promote the development of marine sci-
entific and technological capacity
through programs of technical coopera-
tion with land-locked States and
geographically disadvantaged States.

DEVELOPMENT AND TRANSFER
OF MARINE TECHNOLOGY
(Part XIV, Articles 266-278)

Part XIV of the Convention is largely
declaratory of policy and imposes few
specific obligations. It will not compel
any change in U.S. practices or policy.
It encourages States to promote the
development and transfer of marine
technology, particularly in relation to
achieving more widespread participa-
tion in and benefit from marine
scientific research activities covered
in Part XIII. Technology transfer

Former Yugolsav Republic of Macedonia.
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regarding deep sea-bed mining was dis-
cussed above, except for articles
273-275, which are discussed below.

Article 266 urges States to cooper-
ate in accordance with their capabilities
in promoting development and transfer
of marine science and technology on
fair and reasonable terms and condi-
tions, as well as to promote the marine
scientific and technological capacity of
States, particularly developing coun-
tries, which may need and request
assistance in this field. In promoting
such cooperation, States are to have
due regard for the rights and duties of
holders, suppliers and recipients of ma-
rine technology.

Article 268 lists basic objectives
to be promoted by States, directly or
through competent international
organizations. These include the acqui-
sition, evaluation and dissemination of
marine technological knowledge and
facilitation of access to data and infor-
mation; the development of appropriate
marine technology, as well as of the in-
frastructure to facilitate transfer of
marine technology; and the develop-
ment of human resources through
training and education of developing
country nationals. Inthat regard, the
IMO has established the World Mari-
time University in Malmo, Sweden, and
the International Maritime Law Insti-
tute in Malta.

Article 269 identifies measures to
achieve these objectives, including the
establishment of technical cooperation
programs; promotion of favorable con-
ditions for conclusion of agreements,
contracts and other similar arrange-
ments, under equitable and reasonable
conditions; holding conferences, semi-
nars and symposia; promotion of the
exchange of scientists and experts; and
undertaking projects and promotion of
joint ventures and other forms of bilat-
eral and multilateral cooperation.

International cooperation to pro-
mote development and transfer of
marine technology should include use
of existing programs (article 270);
establishment of generally accepted
guidelines, criteria and standards for
the transfer of such technology on a
bilateral basis or within the framework

of international organizations (article
271); and coordination of the activities
of competent international organiza-
tions (article 272).

Article 273 calls upon States to
cooperate with competent international
organizations and the Authority to en-
courage and facilitate transfer to
developing countries and the Enter-
prise of skills and marine technology
regarding activities in the Area (i.e,,
exploration and exploitation of sea-bed
minerals). With further respect to ac-
tivities in the Area, article 274 urges
the Authority itself, subject to the
rights and duties of holders, suppliers
and recipients of marine technology,
to provide training and employment
opportunities to developing country na-
tionals; to make available, as requested
and particularly to developing coun-
tries, technieal documentation on
relevant technologies; and to facilitate
technical assistance to developing coun-
tries in acquiring skills and know-how
as well as hardware.

Article 275 encourages States to
promote, particularly in developing
coastal States, establishment of
national marine scientific and techno-
logical research centers, as well as
strengthening of existing centers, while
article 276 emphasizes the establish-
ment of regional marine scientific and
technological centers, particularly in
developing countries. The functions of
such centers are to include training and
education; management studies and
studies on the health of the marine en-
vironment; organization of regional
conferences, seminars and symposia;
acquisition and processing of marine
scientific and technological data and in-
formation, as well as dissemination of
results of marine scientific and marine
technological research; and compilation
of information on specific technologies
and study of national policies on trans-
fer of marine technology (article 277).

Under Part XIII (marine scientific
research), as well as Part XIV, compe-
tent international organizations are
called upon to take all appropriate mea-
sures directly or in close cooperation to
carry out their responsibilities under
Part X1V (article 278).

DEFINITIONS (Part |, Article 1)

Various provisions of the Convention
define key terms. Article 1(1) contains
the definitions of five terms for pur-
poses of the entire Convention: Area;
Authority; activities in the Area; pollu-
tion of the marine environment; and
dumping. The first three of these defi-
nitions relate to the regime for deep
sea-bed mining and are discussed
above. The next two definitions relate
to marine environmental issues, and
are also discussed above.

Article 1(2) contains a standard
definition for the term “States Parties”
and also makes clear that the term ap-
plies, mutatis mutandtis, to certain
other entities (such as the European
Community) entitled to become party
to the Convention under article 305, in
accordance with the conditions relevant
to each.

Certain terms are defined else-
where in the Convention, but also for
purposes of the entire Convention: ar-
chipelagic baselines (article 47);
archipelagic sea lanes passage (article
53(3)); archipelagic State (article 46);
archipelago (article 46); bay (article
10(2)); contiguous zone (article 33); con-
tinental shelf (article 76); enclosed or
semi-enclosed sea (article 122); EEZ
(article 55); innocent passage (article
19(2)); internal waters (article 8); land-
locked State (article 124(1)(a)); low-tide
elevation (article 13(1); means of trans-
port (article 124(1)(d)); passage (article
18(1)); piracy (article 101); pirate ship
or aircraft (article 103); territorial sea
(article 2); transit passage (article
38(2)); transit State (article 124(1)(c));
unauthorized broadcasting (article 109);
and warship (article 29).

Certain terms are given specific
meanings for a particular Part or a
given article of the Convention, par-
ticularly in relation to deep sea-bed
mining. Neither the term “ship” nor
the term “vessel” is defined in the Con-
vention; the two are considered to be
synonymous.

Few of these terms were defined in
the Territorial Sea Convention, the
Continental Shelf Convention, or the
High Seas Convention. The definitions
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included in the LOS Convention thus
represent an advance in the effort to

make the law of the sea more precise
and predictable.

GENERAL PROVISIONS
(Part XVi, Articles 300-304)

Part X VI of the Convention contains
five “general provisions” to guide the
interpretation and application of the
Convention as a whole, or of specific
parts of it.

Good Faith and Abuse of Rights
(Article 300)

This article restates existing custom-
ary law. The requirement of good faith
reflects article 2(2) of the United Na-

ions Charter and the fundamental rule
pacta sunt servanda, reflected in ar-
ticle 26 of the Vienna Convention on
the Law of Treaties.

Peaceful Uses of the Seas
(Articles 88, 141, 143(1), 147(2)(d),
155(2), 240(a), 242(1), 246(3), 301)

Article 301 reaffirms that all States
Parties, whether coastal or flag States,
in exercising their rights and perform-
ing their duties under the Convention
with respect to all parts of the sea,
must comply with their duty under ar-
ticle 2(4) of the United Nations Charter
to refrain from the threat or use of
force against the territorial integrity or
political independence of any States.

Other provisions of the Convention
echo this requirement. Article 88 re-

erves the high seas for peaceful
purposes, while articles 141 and 155(2)
reserves the Area for peaceful pur-
poses. Under articles 143(1), 147(2)(d),
240(a), 242(1) and 246(3), marine scien-
tific research is required to be
conducted for peaceful purposes.

None of these provisions creates
new rights or obligations, imposes
restraints upon military operations,
or impairs the inherent right of self-
defense, enshrined in article 51 of
the United Nations Charter. More
generally, military activities which are
consistent with the principles of inter-
national law are not prohibited by
these, or any other, provisions of the
Convention.

Disclosure of Information
(Article 302)

Without prejudice to the use of the
Convention’s dispute settlement proce-
dures, in fulfilling its obligations under
the Convention, a State Party is not re-
quired to supply information the
disclosure of which is contrary to the
essential interests of its security.

Archaeological and Historical
Objects Found at Sea
(Articles 33, 149 and 303)

Article 303 imposes a general duty on
States to protect objects of an archaeo-
logical and historical nature found at
sea and to cooperate for this purpose.
This obligation was implemented by
the Abandoned Shipwreck Act of 1987,
42 U.S.C. §§ 2101-2106, and implement-
ing regulations 54 Fed. Reg. 13642

et seq.; the National Marine Sanctuary
Act, 16 U.S.C. section 1431 et seq; the
Archaeological Resources Protection
Act, 16 U.S.C. § 470aa-l], and its uni-
form regulations 43 CFR Part 7,

36 CFR Part 296, 18 CFR Part 1312,
32 CFR Part 229; the National Historic
Preservation Act, 16 U.S.C. § 470,

36 CFR Part 800; the Antiquities Act
of 1906, 16 U.S.C. §§ 431-433; and the
National Register of Historic Places,
36 CFR Parts 60 & 63.

Coastal State competence to control
the activities of foreign nationals and
foreign flag ships in this regard is lim-
ited to internal waters, its territorial
sea, and if it elects, to its contiguous
zone (article 303(2)). The United States
has not decided whether to extend its
contiguous zone for this purpose.

Under article 149, all such objects
found on the sea-bed beyond the limits
of national jurisdiction must be pre-
served and disposed of for the benefit
of mankind as a whole. Particular
regard must be paid to the preferential
rights of the State or country of origin,
the State of cultural origin, or the State
of historical or archaeological origin.

Article 303(3) clarifies that the Con-
vention is not intended to affect the
rights of identifiable owners, admiralty
law, and the laws and practices con-

cerning cultural exchanges. Article 303
is without prejudice to other interna-
tional agreements and rules of
international law regarding the protec-
tion of objects of an archaeological and
historical nature (article 303(4)). For
example, in 1989, the United States and
France entered into an agreement for
the protection and study of the wreck
of the CSS Alabama, sunk by USS
Kearsarge on June 19, 1864, in waters
now forming part of the French territo-
rial sea (TTAS No. 11687).

The term “objects of an archaeologi-
cal and historical nature” is not defined
in the Convention. It is not intended to
apply to modern objects whatever their
historical interest.

Responsibility and Liability
For Damage (Article 304)

The many specific provisions of the
Convention regarding State responsi-
bility and liability for damage (articles
31, 42(5), 1086, 110(3), 139, 232, 235, 263)
are without prejudice to existing rules
and the development of further rules.

FINAL PROVISIONS (Part XVHi,
Articles 305-320)

The final provisions of the Convention
contain a number of innovations in ad-
dition to the usual final clauses.

Signature (Article 305)

The Convention was open for signature
for two years from the date of its adop-
tion, December 10, 1982. By Decem-
ber 9, 1984, the Convention had been
signed by 159 States and other entities
entitled to sign it (Cook Islands, EEC,
United Nations Council for Namibia
and Niue). Along with the United
States, 13 other States then in exist-
ence did not sign the Convention:
Albania, Ecuador, Federal Republic of
Germany, the Holy See, Israel, Jordan,
Kiribati, Peru, San Marino, Syria,
Turkey, the United Kingdom, and
Venezuela. The Trust Territory of

the Pacific Islands and the West Indies
Associated States also did not sign

the Convention, although they were
eligible to do so.
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Ratification and Accession
(Articles 306 and 307)

The Convention makes signature sub-
ject to ratification. As of September 8,
1994, 65 States had deposited their in-
struments of ratification, accession or
succession to the Convention.

Entry Into Force (Article 308)

Pursuant to article 308, the Convention
enters into force 12 months after the de-
posit of the 60th instrument of
ratification or accession. That instru-
ment was deposited on November 16,
1993; accordingly, the Convention will
enter into force on November 16, 1994.

Thereafter, the Convention will en-
ter into force for a State ratifying or
acceding to it 30 days following deposit
of its instrument of ratification or acces-
sion.

(The entry into force of the Agree-
ment, and its effect in revising Part X1,
is discussed above in the section relat-
ing to deep sea-bed mining.)

Reservations, Exceptions,
Declarations and Statements
(Articles 309 and 310)

Article 309 prohibits reservations and
exceptions to the Convention, except
where expressly permitted by other
articles. No other article permits reser-
vations; only article 298 permits
exceptions and allows a Party to ex-
clude certain categories of disputes
from compulsory dispute settlement.
Article 310 provides that a State
may make declarations or statements
when signing, ratifying or acceding to
the Convention, provided they are not
reservations, i.e., that they do not pur-
port to exclude or modify the legal
effect of the provisions of the Conven-
tion in their application to that State.

Relation to Other International
Agreements (Article 311)

The Convention considers the effect of
the Convention on earlier agreements,
and of later agreements on the Conven-
tion, where the same State is party to
both, in a manner that is generally con-
sistent with the Vienna Convention on
the Law of Treaties.

Agreements, existing or future,
that are expressly permitted or pre-
served by the Convention are not
affected by the Convention. Examples
of such agreements would include mari-
time boundary treaties between States
with opposite or adjacent coasts.

Amendment (Articles 312-316)

The Convention creates distinct re-
gimes for amendments relating to
activities in the Area (i.e., deep sea-bed
mining activities) and to all other parts
of the Convention.

With respect to amendments not
relating to activities in the Area,
amendments to the Convention may be
adopted in either of two ways. First,
beginning in November 2004, the
States Parties may convene a confer-
ence, if more than half the States
Parties agree to do so, for the purpose
of considering and adopting amend-
ments to the Convention (article 312).

Second, proposed amendments that
are circulated at any time after entry
into force of the Convention shall be
considered adopted if no State objects
to the amendment, or to use of the sim-
plified procedure, within 12 months of
circulation of the amendment (article
313).

In either case, amendments are
subject to ratification. They enter into
force only for States ratifying them,
after they have been ratified by two-
thirds of, but not fewer than 60, States
Parties (article 316(1)).

With respect to amendments relat-
ing to activities in the Area (i.e., deep
sea-bed mining), amendments to the
deep sea-bed mining regime can only
be adopted upon the approval of the
Council and Assembly of the Authority.
The Council, on which the United
States is guaranteed a seat in perpetu-
ity (provided we are party), can only
adopt such amendments by consensus
(article 161(8)(d)).

Because the sea-bed mining regime
creates an institutional structure that
can operate only on the basis of one set
of rules applicable to all, amendments
to this regime enter into force for all
States Parties one year after three-
fourths of the States Parties ratify.

As noted above, the Agreement
abolishes the Review Conference.

Denunciation (Withdrawal)
(Article 317)

A State Party may denounce the
Convention on one year’s notice.
Article 317 also addresses certain
consequences of denunciation.

Status of Annexes (Article 318)

The Annexes form an integral part of
the Convention.

Depositary (Article 319)

The Secretary-General of the United
Nations is the depositary and is
assigned the normal functions of

a Depositary, as well as those conse-
quential to particular provisions in
the Convention.

Authentic Texts (Article 320)

The texts in the six official languages of
the United Nations are equally authen-
tic. W
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STATUS OF THE CONVENTION AND AGREEMENT

As of February 23, 1995, there are

73 parties to the Law of the Sea Conven-
tion, 12 States (of the 73 States and
entities to have signed the Agreement)
have consented to be bound by the
Agreement in implementation of Part Xi,
and 116 States and entities have agreed
to apply provisionally the Agreement.

Parties to the Convention

Angola, Antigua and Barbuda, Australia,
The Bahamas, Bahrain, Barbados,
Belize, Bosnia-Herzegovina, Botswana,
Brazil, Cameroon, Cape Verde,
Comoros, Cook Islands, Costa Rica,
Cote d'lvoire, Cuba, Cyprus, Djibouti,
Dominica, Egypt, Federal Republic of
Yugoslavia', Fiji, The Gambia, Germany,
Ghana, Grenada, Guinea, Guinea-
Bissau, Guyana, Honduras, Iceland,
Indonesia, Iraq, ltaly, Jamaica, Kenya,
Kuwait, Lebanon, The Former Yugoslav
Republic of Macedonia, Mali, Malta,
Marshall islands, Mauritius, Mexico, Fed-
erated States of Micronesia, Namibia,
Nigeria, Oman, Paraguay, Philippines,
St. Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines, Sao Tome and
Principe, Senegal, Seychelles, Sierra
Leone, Singapore, Slovenia, Somalia, Sri
Lanka, Sudan, Tanzania, Togo, Trinidad
and Tobago, Tunisia, Uganda, Uruguay,
Vietnam, Yemen, Zaire, Zambia, Zimba-
bwe.

In addition, the following countries have
informally indicated their intention to be-
come party to the Convention onca their
internal procedures are completed:

Austria, Belgium, Canada, Chile, China,
Denmark, Finland, France, Greece,
india, Ireland, Japan, Republic of Korea,

Luxembourg, Netherlands, New Zealand,
Panama, Portugal, South Africa, Spain,

Sweden, Switzerland, Ukraine, United King-

dom,

Agreement in Implementation of Part X!

The following States have consented to be
bound by the Agreement:

Australia, Belize, Cook Islands, Germany,
ltaly, Kenya, Lebanon, The Former

Yugoslav Republic of Macedonia, Mauritius,

Seychelles, Sierra Leone, Singapore.

The following States and entity have signed
the Agreement:

Algeria, Argentina, Australia, Austria, -
The Bahamas, Barbados, Belgium, Brazil,
Burkina Faso, Canada, Cape Verde, China,
Cote d'lvoire, Cyprus, Czech Republic,
Denmark, European Community, Fiji,
Finland, France, Germany, Greece,
Grenada, Guinea, lceland, India, Indonesia,
Ireland, ltaly, Jamaica, Japan, Republic of
Korea, Laos, Luxembourg, Malaysia,
Maldives, Malta, Mauritania, Federated
States of Micronesia, Monaco, Mongolia,
Morocco, Namibia, Netherlands, New
Zealand, Nigeria, Pakistan, Paraguay,
Philippines, Poland, Portugal, Senegal,
Seychelles, Slovakia, South Africa, Spain,
Sri Lanka, Sudan, Swaziland, Sweden,
Switzerland, Tanzania, Togo, Trinidad and
Tobago, Uganda, United Kingdom, United
States, Uruguay, Vanuatu, Zambia, Zimba-
bwe.

Thé following States and entity have
agreed to apply the Agreement provi-
sionally:

Afghanistan, Albania, Algeria, Andorra,
Argentina, Armenia, Australia, Austria,
The Bahamas, Bahrain, Bangladesh,
Barbados, Belarus, Belgium, Belize,
Benin, Bhutan, Bolivia, Botswana,
Brunei, Bulgaria, Burkina Faso, Burma,
Burundi, Cambodia, Canada, Cape
Verde, Chile, China, Congo, Cote
d'lvoire, Cuba, Czech Republic, Egypt,
Eritrea, Estonia, Ethiopia, European
Community; Fiji, Finland, France, Gabon,
Germany, Ghana, Greece, Grenada,
Guinea, Guyana, Honduras, Iceland,
India, indonesia, Iraq, Italy, Jamaica,
Japan, Kenya, Republic of Korea, Ku-
walt, Laos, Libya, Liechtenstein,
Luxembourg, Madagascar, Malaysia,
Maldives, Malta, Marshall {slands,
Mauritania, Mauritius, Federated States

“of Micronesia, Moldova, Monaco,

Mongolia, Mozambique, Namibia, Nepal,
Netheriands, New Zealand, Nigeria,
Norway, Oman, Pakistan, Papua New
Guinea, Paraguay, Philippines, Poland,
Qatar, Russia, Senegal, Seychelles,
Singapore, Slovakia, South Africa, Sri
Lanka, Sudan, Suriname, Swaziland,
Switzerland, Tanzania, Togo, Trinidad
and Tobago, Tunisia, Uganda, Ukraine,
United Arab Emirates, United Kingdom,
United States, Vanuatu, Vietnam, West-
ern Samoa, Zambia, Zimbabwe. O

'Serbia and Montenegro have asserted
the formation of a joint independent
state, but this entity has not been recog-
nized as a state by the United States.
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LOS AND THE ACADEMIC RESEARCH SCIENTIST

J. Ashley Roach'

U.S. Marine Scientific Research Policy

The LOS Convention solidifies coastal State control over Marine Scientific Research (MSR) in
waters subject to their jurisdiction, waters which now encompass considerably more of the globe
now than in 1958.2 Nevertheless, U.S. policy is to encourage freedom of marine scientific
research. That policy was fostered by the U.S. decision, first stated in the President’s Oceans
Policy Statement of March 10, 1983,% and reaffirmed in October 1994 in the documents
transmitting the LOS Convention to the Senate,* to not claim jurisdiction over MSR in its EEZ,

! Captain, JAGC, USN (ret.), Office of the Legal Adviser, U.S. Department of State. This paper is a revised
version of a speech delivered at a conference on observing the oceans at the Woods Hole Oceanographic Institution

on January 10, 1995.
Accompanying Germany’s instrument of accession to the LOS Convention was a declaration concerning

marine scientific research, which reads as follows:

Although the traditional freedom of research suffered a considerable erosion by the Convention,
this freedom will remain in force for States, international organizations and private entities in
some maritime areas, e.g., the sea-bed beyond the continental shelf and the high seas. However,
the exclusive economic zone and the continental shelf, which are of particular interest to marine
scientific research, will be subject to a consent regime, a basic element of which is the obligation
of the coastal State under article 246, paragraph 3, to grant its consent in normal circumstances.

In this regard, promotion and creation of favourable conditions for scientific research, as
postulated in the Convention, are general principles governing the application and interpretation
of all relevant provisions of the Convention.

The marine scientific research regime on the continental shelf beyond 200 nautical miles denies
the coastal State the discretion to withhold consent under article 246, paragraph 5(a), outside areas
it has publicly designated in accordance with the prerequisites stipulated in paragraph 6. Relating
to the obligation, to disclose information about exploitation or exploratory operations in the
process of designation is taken into account in article 246, paragraph 6, which explicitly excluded
details from the information to be provided.

Multilateral Treaties Deposited with the Secretary-General: Status as at 31 December 1994, UN Doc.

ST/LEG/SER.E/13, at 859 (UN Sales No. E.95.V.5, 1995).
* When claiming its EEZ in 1983, the United States chose not to assert the right of jurisdiction over marine

scientific research within the zone. President Reagan explain the rationale for not doing so, as follows:

While international law provides for a right of jurisdiction over marine scientific research
within such a zone, the proclamation does not assert this right. 1 have elected not to do so
because of the United States interest in encouraging marine scientific research and avoiding any
unnecessary burdens. The United States will nevertheless recognize the right of other coastal
states to exercise jurisdiction over marine scientific research within 200 nautical miles of their
coasts, if that jurisdiction is exercised in a manner consistent with international law.

President’s Ocean Policy Statement, Mar. 10, 1983, I PUBLIC PAPERS OF THE PRESIDENTS: RONALD REAGAN 1983,

at 378-79.
* Commentary, Sen. Treaty Doc. 103-39, at 80; 6 State Dept. Dispatch Supplement No. 1, Feb. 1995, at 44.
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a right provided for under international law reflected in the LOS Convention. The United States
declined to assert jurisdiction in its EEZ over MSR because of its interest in encouraging MSR
and promoting its maximum freedom while avoiding unnecessary burdens. The Department of
State is charged with facilitating access by U.S. scientists to foreign EEZ’s under reasonable
conditions. Consequently, since 1983 the U.S. requests permission through diplomatic channels
for U.S. research vessels to conduct MSR within 200 miles of a State asserting such
jurisdiction.’

The United States does not claim jurisdiction over fisheries research except when it
involves commercial gear or commercial quantities of fish, and even then it may qualify as
scientific research. The United States does, however, claim jurisdiction over marine mammal

research.®
Role of the U.S. State Department in MSR

Within the Bureau of Oceans and International Environmental and Scientific Affairs (OES) is
the Office of Ocean Affairs (OA), a division of which is the Marine Science and Technology
Affairs Division (OA/MST). '

The Marine Science Division is responsible for assuring that U.S. policy is adhered to
in acquiring permission from the coastal State, when required for such research, and for
coordinating and processing of the request, as well as in processing requests from foreign
researchers to conduct MSR in the U.S. territorial sea.

OES is headed by Assistant Secretary Elinor Constable. The Deputy Assistant Secretary
for Oceans is Ambassador David Colson (OES/O). The Office of Ocean Affairs is headed by
Tucker Scully, and the Director of the Marine Science Division is Bill Ertb. Mr. Erb is ably
assisted by Mr. Tom Cocke, who is charged with processing all applications to conduct MSR.

Definitions

Coastal State jurisdiction over foreign marine scientific research differs depending on which
activity is involved and on the maritime zone in which it is conducted.

The LOS Convention does not define the terms "marine scientific research”, "survey activities"”,
"hydrographic survey", or "military survey”. However, the concepts are distinct.

MARINE SCIENTIFIC RESEARCH

The United States accepts that "marine scientific research” (MSR) is the general term most often
used to describe those activities undertaken in the ocean and coastal waters to expand scientific
knowledge of the marine environment and its processes.” MSR includes oceanography, marine

S The United Kingdom similarly acts on behalf of British scientists seeking authorization to conduct MSR in
foreign waters. 56 Br. Y.B. Int’l L. 1985, at 500.

°* 16 U.S.C. § 1374(c).
. Accord, SOONS. MARINE SCIENTIFIC RESEARCH AND THE LLAW OF THE SEA 124 (1982) (hereinafter, SOONS).
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biology, fisheries research, scientific ocean drilling and coring, geological/geophysical scientific
surveying, as well as other activities with a scientific purpose. It is distinguished from
hydrographic survey, from military activities, including military surveys, and from prospecting
and exploration.®

HYDROGRAPHIC SURVEY

The generally accepted modern international interpretation of "hydrographic survey", which is
shared by the United States, is to obtain information for the making of navigational charts and
safety of navigation. It includes determination of one or more of several classes of data in
coastal or relatively shallow areas--depth of water, configuration and nature of the natural
bottomn, directions and force of currents, heights and times of tides and water stages, and hazards
for navigation--for the production of nautical charts and similar products to support safety of
navigation, such as Sailing Directions, Light Lists and Tide Manuals for both civil and military
use.’ Coastal, harbor and harbor approach charts and other products are published by the U.S.
Defense Mapping Agency and made available to mariners of all nations.'

In many areas of the world, the production of up-to-date charts has had a positive impact
on economic development in coastal areas, stimulating trade and commerce and the construction
or modernization of harbor and port facilities. By helping safety of navigation for ships transiting
off-shore, up-to-date charts also play a role in protecting coastal areas from the environmental
pollution which results from wrecks of freighters and tankers carrying hazardous cargoes. Data
collected during hydrographic surveys may also be of value in coastal zone management and

coastal science and engineering.

MILITARY SURVEYS

The United States considers that military surveys refer to activities undertaken in the ocean and
coastal waters involving marine data collection (whether or not classified) for military purposes.
Military surveys can include oceanographic, marine geological, geophysical, chemical, biological
and acoustic data. Equipment used can include fathometers, swath bottom mappers, side scan
sonars, bottom grab and coring systems, current meters a